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Introduction

n 1973, Oregon took a pioneering step in land use planning. Signed
into law on May 29, 1973, Oregon Senate Bill 100 created an institutional
structure for statewide planning. It required that every Oregon city and
county prepare a comprehensive plan in accordance with a set of general
state goals. While preserving the dearly held principle of local responsi-
bility for land use decisions, it simultaneously established and defined a
broader public interest at the state level. Supervised by a Land Conser-
vation and Development Commission (LCDC), the Oregon system has
been an effort to combine the best of these two approaches to land use
planning. The very existence of Oregon’s planning system has helped to
inspire and justify similar programs elsewhere. Its details have been stud-
ied, copied, modified, and sometimes rejected as Florida, Maine, New
Jersey, Georgia, and other states have considered “second generation”
systems of state planning.

The twentieth anniversary of the Oregon system marks an opportune
time for reflection and evaluation. To this end we have invited both aca-
demic experts and practitioners to comment on the Oregon experience.
John DeGrove of Florida Atlantic University provides the perspective of
someone who has studied statewide planning systems for over twenty
years. Gerrit Knaap of the University of Illinois and Arthur C. Nelson of
the Georgia Institute of Technology have studied Oregon’s program ex-
tensively, while Robert Finsweiler of the Lincoln Institute of Land Policy
brings a broad comparative perspective on regional growth issues. Sev-
eral of the contributors have been involved in both teaching and
consulting about Oregon planning issues as faculty members at the Uni-
versity of Oregon (Michael Hibbard), Oregon State University (James
Pease), and Portland State University (Carl Abbott, Deborah Howe, Sy
Adler, Nohad Toulan). Practitioners are represented by Ed Sullivan, rec-
ognized as the state’s leading land use attorney, by Mitch Rohse of the
Departnent of Land Conservation and Development, and by Peter Watt
of the Lane Council of Governments.

The first section of the book covers the evolution of the planning sys-
tem from the 1970s to the 1990s. Specific issues such as housing,
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transportation, public facility siting, rural lands, and economic restruc-
turing are examined next. The third section explores the future of the
Oregon system, its relevance to other states, and directions for change.
Although the editors have worked to eliminate unnecessary overlap among
the chapters, we have not tried to reconcile conflicting interpretations of
the Oregon system. Indeed, we believe that one of the values of this col-
lection is the presentation of multiple points of view.

There tend to be two mindsets among those who are favorably dis-
posed toward the Oregon planning system. Outsiders frequently think it
is extraordinary, in part because they have the perspective of trying to
plan in environments that do not value planning or do not provide the
institutional context that facilitates coordination, collaboration, and con-
tinuity over time. Insiders are in a position to see the flaws. They are mired
in minutiae and are painfully aware of the program’s inadequacies. They
may no longer have the perspective of what it is like to work in a system
that does not have a broader framework. Indeed, a whole generation of
Oregon planners has experience with only this system. Many planners
are frustrated with state rule making, the role of the Land Use Board of
Appeals in interpreting requirements, and other detailed legal processes
so clearly described by Ed Sullivan. In their minds, these technicalities
put proactive planning on the back burner.

It is valuable to note as context that a legalistic orientation to plan-
ning and regulation reflects the strength of the environmental protection
movement. As Vogel (1985) has argued more generally for the United
States, the environmental movement has typically sought highly detailed
rules and has leaned heavily on the courts to counterbalance the perceived
power of development interests at the local level. In the case of Oregon
land use planning, the advocacy group 1000 Friends of Oregon has con-
tinually pressed for vigilant enforcement of strong statewide regulations.

As Gerrit Knaap notes, however, the program provides the framework
for the ongoing resolution of challenges. Carl Abbott’s ideas regarding
the culture of planning suggest that underlying support for Oregon’s
approach to public policy making is strong and likely to continue. It is
certainly true that strong leadership for the Land Conservation and De-
velopment Commission itself has been drawn from all parts of the state.
In addition, the state has shown flexibility by adopting an increasingly
fine-grained approach in its interventions, mandating difterent catego-
ries of actions in different -areas, and even excusing some places from
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compliance. Sy Adler’s chapter on the transportation rule describes one
of the ways in which the system is being modified to respond to specific
issues. James Pease’s chapter on rural lands discusses the effort to develop
regulations that can be adapted to different local circumstances.

This willingness by the state to fine-tune planning requirements re-
flects political circumstances at the local level. Portland, other Willamette
Valley cities, and other large jurisdictions have the technical and politi-
cal capacity to address a wide range of planning issues. They are able to
differentiate themselves and to make arguments about the varying rel-
evance of state mandates to local circumstances. As shown by the debate
over less productive resource lands, small jurisdictions with limited re-
sources of time and staff expertise may have had a more difficult time in
articulating their cases and justifying flexible responses.

In presenting a wide range of ideas on the Oregon planning system,
we hope to facilitate a debate and synthesis between the perspectives of
outsiders and insiders. Outsiders need to have a more realistic understand-
ing of the challenges that Oregon is facing and the mechanisms that are
emerging to address the challenges. Insiders need affirmation of the
program’s potential and progress in adapting it to new circumstances. If
Oregonians can see the context within which they work then they can
have a better sense of why certain changes are needed and how these can
be accomplished.

Getting to the Goals

When the legislature adopted Senate Bill 100, formal land use planning
in Oregon was just over fifty years old. The state’s initial planning legis-
lation in 1919 and 1923 granted cities the authority to develop plans and
land use regulations. In a 1920 referendum, Portland voters narrowly
rejected citywide zoning under the first enabling act. Four years later,
they overwhelmingly approved a simpler zoning ordinance. Planning
remained solely a city function until 1947, when the legislature extended
similar authority to counties in response to chaotic growth of urban fringe
areas during the boom years of World War I1. Counties were authorized
to form planning commissions, which could recommend “development
patterns” (renamed “comprehensive plans” after 1963). Counties, unlike
cities, were required to develop zoning and other regulations to carry
out their plans. The concern with disorderly growth that led to county
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planning in the 1940s grew into serious worries about suburban sprawl
as Oregon began to grow rapidly in the 1960s. By the end of that decade,
Willamette Valley residents from Fugene to Portland viewed sprawl much
more broadly as an environmental disaster that wasted irreplaceable scen-
ery, farm land, timber, and energy. Metropolitan growth was explicitly
associated with the painful example of southern California. Governor
Tom McCall summarized the fears of many of his constituents in Janu-
ary 1973, when he spoke to the Oregon legislature about the “shameless
threat to our environment and to the whole quality of life—unfettered
despoiling of the land” and pointed his finger at suburbanization and
second home development.

McCall had already presided over six years of environmental protec-
tion. Behind his dramatic flair was a sincere and long-term concern about
pollution and sprawl. “Pollution in Paradise,” a television documentary
about the Willamette River that McCall filmed in 1961-62, made a last-
ing impression on McCall himself as well as its TV audience. During
McCall’s first term as governor (1967-70), he created a state Department
of Environmental Quality, started planning for a Willamette River
Greenway, and presided over passage of bills to reassert public owner-
ship of ocean beaches, to set minimum deposits for beverage cans and
bottles, and to require removal of billboards.

In this context of environmental awareness, the initial impulse for state
land-use legislation came from the farms rather than the cities.! The
center of concern was the hundred-mile-long Willamette Valley, where
the Coast Range on one side and the high Cascades on the other reminded
residents that land is finite. The first steps toward the idea of “exclusive
farm use” between 1961 and 1967 involved legislative action to set the
tax rate on farm land by land rental values—in effect, by its productive
capacity as farm land—rather than by comparative sales data which might
reflect the demand for suburban development. A conference on “The
Willamette Valley—What Is our Future in Land Use?” held early in 1967
spread awareness of urban pressures on Oregon’s agricultural base. With
key members drawn from the ranks of Oregon farmers, the Legislative
Interim Committee on Agriculture responded by developing the proposal
that became Senate Bill 10, Oregon’s first mandatory planning legislation.

Adopted in 1969, SB 10 took the major step of requiring cities and
counties to prepare comprehensive land-use plans and zoning ordinances
that met ten broad goals. The deadline was December 31, 1971. How-
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ever, the legislation failed to establish mechanisms or criteria for evalu-
ating or coordinating local plans, allowing some counties to opt for pro
forma compliance. In a 1970 referendum, 55 percent of the state’s voters
expressed support for SB 10. At the same time, McCall’s successful re-
election campaign called for strengthening the law.

When the leadership of the 1971 legislature blocked formation of a
formal interim study committee, Senator Hector Macpherson, a Linn
County dairy farmer, worked with McCall to set up an informal Land
Use Policy Committee to suggest ways to improve SB10. Members of
the committee represented the governor’s office, environmental groups,
and business organizations. The Oregon legislature acted in 1973 to
correct flaws in the 1969 law. A state-sponsored report by San Francisco
landscape architect Lawrence Halprin, “Willamette Valley: Choices for
the Future,” helped to set the stage in the fall of 1972. McCall’s “grasping
wastrels” speech with its anathema on unregulated land development
raised the curtain. Greatest credit for passage of SB 100 went to Senator
Macpherson, who was convinced of the need to fend off the sub-
urbanization of the entire valley. Drawing on his experience on the Linn
County Planning Commission, he articulated the importance of a
statewide planning program in protecting and enhancing agricultural
investment. This argument served to dampen the demands of farmers to
preserve property rights that would enable them to sell out to developers.’

As Macpherson later recalled, “our bible when we were putting the
thing together” was Fred Bosselman and David Callies’s book, The Quiet
Revolution in Land Use Control, published for the federal Council on En-
vironmental Quality in 1972. The volume described state-level land
planning programs in Hawaii and Vermont and a number of state efforts
to protect such environmentally sensitive lands as Massachusetts wetlands
and Wisconsin shorelands. Perhaps the central message for those craft-
ing the Oregon legislation was the need for state programs to incorporate
continuing local participation.

In the 1973 legislature, essential help came from Senator Ted Hallock
of Portland, from Representative Nancie Fadeley, and from L. B. Day, a
Teamster’s Union official representing Willamette Valley cannery work-
ers and a former director of the state Department of Environmental
Quality. Hallock and Fadeley chaired the Senate and House committees
on environment and land use. Day was the dominant influence among a
task force of lobbyists whom Hallock called together to hammer out
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necessary compromises. Fierce opposition forced the deletion of two
major provisions from the draft legislation. One was the designation of
“areas of critical state concern” where the state would have overriding
control. The other was the designation of councils of government rather
than counties to coordinate local plans. The final version of SB100 passed
the Senate by eighteen votes to ten. Fadeley’s committee agreed to
Macpherson’s plea to report the bill to the House floor without changes,
thus avoiding the minefield of a conference committee. In total, forty-nine
out of sixty legislators from Willamette Valley districts voted in favor of
SB 100. Only nine of their thirty colleagues from coastal and eastern
counties did so.

Passage of the bill in May 1973 created the Land Conservation and
Development Commission to oversee compliance of local planning with
statewide goals. The commission is composed of seven members ap-
pointed for four-year terms by the governor and confirmed by the State
Senate. One member is appointed from each of Oregon’s five congres-
sional districts and two from the state at large. At least one but no more
than two members must be from Multmomah County, the state’s largest
and most urban county. At least one member must be an elected city or
county official at the time of appointment. Beginning in 1997, the mem-
bership will have to include one elected county official and one current
or former elected city official at the tme of appointment. Staff support
for LCDC and the planning program comes from the Department of
Land Conservation and Development.?

As its first task, the new LCDC rewrote the state planning goals in
1974 after dozens of public workshops throughout the state. The ten goals
of the 1969 legislation were made more clear and precise and four new
goals were added. All fourteen goals were adopted by LCDC in Decem-
ber 1974. An additional goal on the Willamette River Greenway was
added in December 1975 and four goals focusing on coastal zone issues
were added in December 1976. The goals, often referenced by number
rather than name, are as follows (see the Appendix for the full wording):

1. Citizen Involvement

2. Land Use Planning

3. Agricultural Land

4. Forest Lands

5. Open Spaces, Scenic and Historic Areas, and Natural Resources

6. Air, Water, and Land Resources Quality
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7. Areas Subject to Natural Disaster and Hazards

8. Recreational Needs

9. Economy of the State

10. Housing

11. Public Facilities and Services

12. Transportation

13. Energy Conservation

14. Urbanization

15. Willamette River Greenway

16. Estuarine Resources

17. Coastal Shorelands

18. Beaches and Dunes

19. Ocean Resources

The basic idea behind the program is that development is to be con-
centrated within urban growth boundaries (UGBs) which are established
around incorporated cities. Outside of the UGBs are resource lands where
land use policies are aimed at supporting the vitality of the agricultural
and forest industries. Development unrelated to resources is strictly lim-
ited in resource areas.

Oregon’s land use program matured between 1974 and 1982. As Ed-
ward Sullivan’s chapter describes, implementation required procedural
innovations. [LCDC defined a formal process of “acknowledgment” to
certify that local plans actually met state goals. It similarly defined a re-
quirement for “periodic review” to make sure that plans were adapted to
changing circumstances. The legislature established the I.and Use Board
of Appeals (ILUBA) as a specialized appellate court to deal with the in-
creasingly complex details of land use law and cases. Local jurisdictions
struggled to meet LCDC deadlines, adding staff to small or nonexistent
planning offices. The first local plans were acknowledged in 1976, the
last nearly a decade later.

The program also survived three initiative challenges, winning voter
approval by a margin of 57 percent to 43 percentin 1976 and 61 percent
to 39 percent in 1978. Support was strongest in Portland, Salem, and
Eugene. In 1978, the LCDC program also gathered support along the
northern coast and in south-central counties where rapid recreational
development had brought problems of urban services. Editorial discus-
sion throughout the state emphasized the issue of local control. A few
newspapers such as the Newporr News-Lincoln County Times (October 20,
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1976) and the Klamath Falls Herald and News (October 22, 1976) believed
that voters should return planning to the localities. The more common
editorial position was that the LCDC process protected public partici-
pation and assured that local residents did the necessary land use planning.
At the time of the 1978 referendum, support for LCDC could be found
in newspapers serving the state’s largest cities of Portland, Salem, Eu-
gene, and Medford; in tourist-oriented cities of central Oregon such as
Bend and Redmond; and in larger eastern Oregon communities such as
Pendleton and Baker.*

During the depression of 1981-82, however, LCDC became the tar-
get of frequent complaints that planning requirements inhibited economic
development. Opponents of the state planning system placed an
anti-LCDC measure on the November 1982 ballot, calling for the abo-
lition of LCDC, return of all land use planning authority to localites,
and retention of state goals purely as guidelines. Editorial discussion now
debated the economic impacts of statewide planning. Most newspapers
agreed with the Bend Bulletin (October 17, 1982) that Measure 6 was
irrational scapegoating. With some exceptions east of the Cascades, most
editorial writers accepted the view of planning proponents that statewide
planning actually encouraged economic development by requiring the
designation of industrial land, stimulating tourism, and allowing large cor-
porations to make plans for the long term. Although “opponents of the
planning program use it as a scapegoat for Oregon’s depressed economy,”
commented the Eugene Register-Guard (October 10, 1982), “those sin-
cerely concerned with promoting economic development in Oregon
should cheer this program rather than fight it.” A task force headed by
Umatilla County farmer Seafford Hansell heard testimony from more
than four hundred Oregonians and reported essentially the same conclu-
sions to Governor Vic Atiyeh. The election returns showed the same
regional divisions as before, with strong opposition from ranching coun-
ties in the southeastern corner of the state and from lumbering counties
in the southwestern corner.

The 1982 referendum was the last comprehensive attack on the Or-
egon planning system. The rest of the decade brought institutional

stability. A continuing economic slump triggered net outmigration that
totaled 86,000 from 1980 to 1986. Stagnant population meant little de-
mand for new housing and few pressures for land conversion, leaving the
assumptions of most local plans unchallenged. Local planning activities
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focused on updates through periodic review rather than reexamination
of basic goals. In addition, as Mitch Rohse and Peter Watt describe, the
legislature tried to blunt potential opposition to the Oregon system by
developing alternative procedures for deciding the location of controver-
sial public facilities such as prisons.

A New Generation of Planning lssues

New challenges to the state planning system have come with the 1990s.
The state attracted more than 100,000 in-migrants in the two years end-
ing July 1991. Many of the newcomers have chosen metropolitan
Portland, which anticipates substantial continued growth over the next
two decades. Expansion of tourism and the popularity of Oregon for
California retirees have also brought growth pressures to coastal and
southern Oregon and the east slope of the Cascades. Meanwhile, passage -
of a property tax limitation measure in 1990 put a cap on local tax rates
and transferred responsibility for a substantial portion of school funding
to the state. This is threatening deep cuts in state and local services in-
cluding land use planning. At the same time, the state legislature is putting
its weight behind implementation of Oregon Benchmarks, a set of nu-
merical objectives intended to serve as measures of the quality of life in
Oregon. State agencies are being held accountable for achieving these
objectives in a resource-poor environment. These demographic and eco-
nomic trends along with a demanding yet constrained political climate
underscore the need to take a new look at some of the issues that lie at
the heart of the LCDC system. It has never been more imperative to
demonstrate the effectiveness and efficiency of the land use planning
process.

As Chris Nelson reveals, the urban growth boundaries are proving to
be effective. Oregon has avoided the situation of a superficially compa-
rable state like Colorado, where exurban and second home development
has scarred vast sections of the Front Range. Despite Oregon’s relative
success, however, issues of intergovernmental coordination, facility plan-
ning, and planning for long-term UGB expansion remain unresolved.

In spite of the existence of a strong planning program, parts of Or-
egon are realizing low-density development patterns similar to those
found elsewhere in the United States. The market continues to produce
large single-family residences on the premise that they are what people
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want. Oregon policy makers and planners are actively exploring ways to
intervene in this trend and to effect greater densities.

The transportation rule is an outgrowth of frustrations with the
historical separation of land use and transportation planning. As Sy Adler
indicates, the hoped-for integration of land use and transportation should
achieve more purposeful urban form and a land use pattern that provides
a range of mobility alternatives. Similarly, a gradual convergence of land
use planning and economic development policy is occurring. Especially
in major urban areas, as John DeGrove points out, large economic
interests acknowledge the value of a stable planning environment for
long-term investment. Economic development is increasingly a central
element in neighborhood and district planning in the state’s dominant
city of Portland.

At the same time, the continued economic crisis of resource-dependent
communities has created the problem of “two Oregons” divided by wealth,
by economic prospects, and increasingly by world view. In 1960, for ex-
ample, per capita income in affluent, suburban Washington County near
Portland was 10 percent higher than the rest of the state. By the 1980s it
was 25 percent higher. In the 1990s, problems of chronic unemployment
and underemployment have been exacerbated by federal resource con-
servation policies. The Endangered Species Act and related policies have
affected forest resources and fisheries. As both Matthew Slavin and
Michael Hibbard point out, Oregon land use planning has been ineffec-
tive in responding to problems of rural economic decline.

A very specific issue resulting from the problems of the “other Oregon”
has been the effort to define “secondary lands”—the less productive lands
within rural areas. In 1974, Oregon policy makers assumed that two com-
peting land uses—urbanization and resource production—needed to be
balanced in a statewide system. There has been widespread concern that
the resource land regulations are overly restrictive since some designated
resource lands cannot support viable commercial farming, ranching, or
forestry. James Pease describes the long and contendous history that
caused the 1993 legislature to permit homes on lots that were created and
owned before 1985, except on the most productive farm and forest land.

A larger issue is the question of the realistic future for Oregon’s re-
source communities. In a study of Coos Bay, historian William Robbins
(1988) has found an important discontinuity for the years from 1945 to
1975. In the midst of a normal pattern of booms and busts, these decades
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stand out as unusually prosperous. The disturbing message is that Or-
egonians whose ideas about the timber industry were formed between
1945 and 1975 have been influenced by the only substantial era of con-
sistently high production. The intersection of new technologies (cutting
and harvesting with gasoline engines) and a booming market in southern
California allowed an entire generation of high-profit production at rates
unsustainable in the long run. The painful adjustments of the last decade
have been a return to the “normal” pattern of the nineteenth and earlier
twentieth centuries.

Experts on the American West have responded to the general crisis of
resource industries in different ways. Urban planner Frank Popper sees
a continued disinvestment leading eventually to federal repurchase of
depopulated lands for nature preserves (Popper and Popper 1987). This
is the discontinuity of economic collapse. Ed Marston, editor of the
Colorado-based High Country News, looks at the rural West and sees the
spread of cosmopolitan ideas from lifestyle enclaves slowly modifying
isolated rural communities (Marston 1989). His more optimistic sense
of discontinuity sees a “reopening” or “resettling” of the western fron-
tier as an archipelago of liveable communities dependent on recreation,
retirement dollars, and electronically networked businesses.

[t is important to explore the roles that land use planning can play in
facilitating a successful transition for the “other Oregon.” The driving
force in this program is the protection of the forest and agricultural in-
dustries; it is a resource conservation program only to the extent to which
conservation supports these industries. Dwellings are restricted or in some
cases not allowed on resource lands for the purpose of managing for wild-
life, for example; open space preservation and management are not
considered to be resource uses. The connections between resource con-
cerns have been little emphasized and as a result there is no clear
understanding about the true costs of farm and forest practices. Deborah
Howe touches on this concept in outlining a research agenda.

The “other Oregon” challenge has much to do with addressing
conflicts between resource uses and rural development. While
development on resource lands is restricted, there is, in fact, a considerable
amount of rural development in what are known as exception zones: areas
identified in acknowledged plans to be unsuitable for resource use due
primarily to existing development patterns and parcel configuration.
Many of these exception areas embrace well-defined and in many cases
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vital rural communities. The essays by James Pease and by Robert
Einsweiler and Deborah Howe explain that the Oregon system essentially
treats these communities as nonentities. They exist merely as exceptions
to the urban and resource goals. Einsweiler and Howe argue strongly for
reclassifying urban areas (incorporated cities) and rural communities as
“human settlements.” This would allow maintenance of the system’s
development/resource duality, which is justified as a response to market
realities in which high density development can outbid resource land
prices.

Critics have also pointed out that the LCDC system has had little to
say about social equity issues. The goals use the qualifier . . . consider-
ation of the factors of environmental, social, and economic consequences.”
However, there has been far more attention to economic and environ-
mental impacts than to the social effects of planning. Social systems are
regarded, if at all, as reactive adapters to decisions driven by broadly eco-
nomic imperatives. This silence about the social dimension is of particular
concern in the light of demographic changes that saw a 24 percent in-
crease in the state’s African-American population, a 71 percent increase
in its Hispanic population, and nearly a 100 percent increase in its
Asian-American population during the 1980s.

The main arena in which the Oregon system has addressed social is-
sues has been housing. Reflecting the strong interest during the 1970s in
“fair share” housing policies that tried to distribute low-income housing
throughout entire metropolitan areas, Goal 10 requires thatjurisdictions
provide “appropriate types and amounts of land . . . necessary and suit-
able for housing that meets the housing needs of households of all income
levels.” In an early assertion of its authority, LCDC forbade the small
town of Durham in Washington County to shift its entire multifamily
zone to single-family zoning. The City of Milwaukie ran into trouble by
trying to set more stringent review standards for apartments than for
detached houses. In 1982, the small suburban Portland municipality of
Happy Valley became a test case when LCDC ordered it to plan for a
substantially greater residential density than its residents desired.

In the last ten years, however, the Oregon system has viewed housing

issues largely in terms of cost. Policy makers have asked whether urban
growth boundaries raise housing costs by artificially restricting the sup-
ply of land, or lower them by promoting higher densities that support
the efficient delivery of public services. As Nohad Toulan describes,
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however, empirical data show that a broad mix of affordable housing has
been maintained in the Portland area. His chapter also places the Oregon
system within the broad perspective of American efforts to deal with so-
cial equity issues through the planning process.

Other social issues are also worth noting. Citizen involvement in land
use planning peaked in the 1970s, with the adoption of the statewide goals
and comprehensive plans. For many Oregonians in the 1990s, planning
is part of a bureaucratic routine rather than an active contributor to liv-
ability. Carl Abbott maintains that Oregon’s planning style has tended
to create bureaucratic procedures that operate fairly rather than arbi-
trarily. At the same time, bureaucratization reflects the declining role of
citizen participation since the writing of statewide goals and local com-
prehensive plans in the 1970s. There is a need to reinvigorate public
interest and involvement as new planning issues emerge, such as the cur-
rent discussion about the most desirable forms of growth in the Portland
area.

Another important planning issue on which the Oregon system offers
little guidance is the needs of individuals with different levels and types
of abilities, resources, and circumstances. The LCDC system essentially
treats Oregonians as “economic persons” and places certain limits on their
freedom within the market. It has been silent on the special problems that
racial minorities may face in obtaining housing, that physically limited
persons may have in reaching job sites, or that single parents may face in
finding everyday services at convenient locations. In particular, the state
system leaves the questions of scale and mix of land uses—one of the cen-
tral planning concerns of the 1990s—to the discretion of local
jurisdictions.

As John DeGrove points out, Oregon has been a model for other states.
Oregonians have been key players in national communication networks
on state planning, with staff of the land use advocacy group 1000 Friends
of Oregon playing prominent roles. Several aspects of the state system
have been especially exportable. These include its emphases on certainty
and timeliness in procedures; its requirement of consistency between local
plans and state standards; its use of urban growth boundaries; and its
emphases on the protection of resource land and affordable housing.

In this light, Oregon has something to learn from other states. Its sys-
tem began as “state-local conjoint planning” (Bollens 1992) rather than

as the purely regulatory intervention characteristic of other early state
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efforts. A balanced growth focus, encompassing both environmental pro-
tection and accommodation of development, also emerged early. This
emphasis now characterizes more recently adopted state programs as well
(Bollens 1992). Yet this balanced system, which Frank Popper (1988, p.
297) has called “the most impressive case of political consolidation,” is
also one that continued to be dominated by the state (Gale 1992). The
Oregon system might benefit from close attention to the more collabo-
rative, consensual model that Bollens (1992) and Innes (1992) have
described for New Jersey.

Indeed, DLCD has begun to recognize that Oregon in the 1990s can
learn from second-generation planning efforts in other states. Serious
consideration is being given to Florida’s notion of concurrency, which
requires that infrastructure be in place before development approvals are
granted. Cross-acceptance, a process used by New Jersey to craft a con-
sensus on the statewide plan, is being reviewed in Oregon as a means to
achieve coordination among local government plans and policies within
metropolitan regions. DLCD has also looked at other states for ideas on
managing exurban development, state agency coordination, regional re-
view of local plans, and state funding for infrastructure.

If the Oregonians who supported the state’s planning program nearly
twenty years ago had foreseen all of the challenges that lay ahead—the
hard work, the opposition, the changing context—they might never have
started. Fortunately, however, they were dedicated, idealistic, and per-
haps naive. By the time the challenges arose, they had the requisite skills
and confidence that could not have existed at the program’s inception.

The program has evolved because Oregonians have been learning from
their mistakes. This process is not always systematic, rigorous, or objec-
tive. It was not until 1990, for example, that DLCD undertook an
evaluation of urban growth and forest and farm management. Political
pressures and resource constraints have dominated and will continue to
dominate the process of change, but the basic tenets of equity in decision
making, resource protection, and community vitality continue to serve
as the program’s guiding principles. The extent to which Oregon can
foster a culture of learning will determine the relevance of the statewide
planning program as a framework for meeting the needs of the twenty-
first century. Itis a commendable system and well worth efforts to adjust,

refine, and improve.




Introduction xxiil

—_

Notes

. The following legislative history is based in part on an interview with

Hector Macpherson, Ted Hallock, Stafford Hansell, and Henry Richmond,
conducted at the Oregon Historical Society by Carl Abbott and Deborah
Howe, December 14, 1992 (Abbott and Howe 1993).

. The emphasis on farmers’ property rights has created serious problems in

selling mandatory planning in other states.

. The LCDC has been chaired in chronological order by the following: L. B.

Day (Salem); John Mosser (Portland); Richard Gervais (Bend); Lorin
Jacobs (Medford); Stafford Hansell (Hermiston); Stanton Long (Eugene);
and William Blosser (Dayton). The directors of DLCD have been Arnold
Cogan, Harold Brauner, Wes Kvarsten, James Ross, Susan Brody, and
Richard Benner. Senate Bill 100 also created a permanent Joint Legislative
Committee on Land Use to advise LCDC, review its actions, and recom-
mend needed legislation.

. Outside the Willamette Valley, editorials favorable to the state system

appeared in the Bend Bulletin (October 16, 1978); Klamath Falls Herald and
News (October 26, 1978); Medford Mail-Tribune (October 10, 1978);
Pendleton East Oregonian (October 13, 1978); Redmond Spokesman
(October 11, 1978).

. Editorials favorable to the state system in 1982 included the Bend Bulletin

(October 17); Hood River News (October 13); Newport News-Lincoln City
Times (October 13); Medford Mail-Tribune (October 27); Pendleton East
Oregonian (October 20); Salem Statesman-Journal (October 24); Eugene
Register-Guard (October 10); and Portland Oregonian (October 19).
Opposition was found in the Baker Democrat-Herald (October 12) and the
Klamath Falls Herald and News (October 18).
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PART I
Building the Oregon System



CHAPTER 1
Land Use Politics in Oregon

Gerrit Knaap

O regon is widely viewed as enigmatic. People east of the Rocky

Mountains know that Oregon lies somewhere north of San Francisco,
with Seattle as its capital city. They also know that Oregon has border
guards, and that it rains nearly every day. What’s more, they know that
Oregon is the place where land use issues have been resolved long ago by
locking up land through firmly established and permanent land use con-
trols (Wall Street Journal 1982).

While national perceptions concerning the relative abundance of rain
in Oregon may be essentially correct, perceptions concerning land use
issues in Oregon are not. Land use controls in Oregon are not cast in
stone, land has not been locked up, and land use issues are far from re-
solved. Oregon does have a unique land use program, but the program is
characterized less by stability and harmony than by conflict and change.

Oregon’s land use program includes goals and local comprehensive
land use plans and regulations to implement those plans. The program is
perhaps the most ambitious and highly acclaimed land use program in
the nation. But in Oregon, as in all other states, land use plans and regu-
lations continually change, and many conflicts over land use remain
unresolved. Oregon’s land use program thus represents not the resolu-
tion of land use conflicts but a political process through which land use
conflicts can be resolved.

What is different about land use in Oregon is the intergovernmental
process through which land use decisions are made. Like most other states,
Oregon enabled local governments to plan and zone land use before 1973.
In that year, however, land use planning and zoning became more than
local opportunities. Following the passage of Senate Bill 100, local gov-
ernments in Oregon must plan in a manner consistent with state land use
goals and guidelines. If local governments fail to plan and regulate land
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accordingly, as determined through an “acknowledgment” and review
process,' the state can preempt local land use authority and withhold state
grants and aids. As a result, land use planning and regulation in Oregon
involves state #nd local land use politics.

In this chapter I discuss land use politics in Oregon. I structure the
discussion jointly by steps in the planning process (e.g., program adop-
tion, policy formation, plan preparation, plan acknowledgment, and plan
implementation), and by the participants in the political process (e.g.,
Oregon citizens, the Oregon legislature, state-level interest groups, lo-
cal interest groups, state agencies, and local governments). I proceed as
though the steps in the planning process occur sequentially and are shaped
by political conflict between successive (though not mutually exclusive)
sets of participants. Land use politics and the process of land use plan-
ning and regulation are not, of course, so neatly segmented. New land
use bills are continually enacted in response to changing social and eco-
nomic circumstances, and plans are continually changed throughout the
process of plan implementation. Further, Oregon’s citizens, legislature,
interest groups, state agencies, and local governments are to some extent
involved in every step of the planning process. But, as I argue in the fol-
lowing pages, the politics of land use in Oregon are dominated by different
forms of political conflict at differentstages in the planning process; what’s
more, these differences increase the difficulty of maintaining consistency
among land use programs, land use policy, land use plans, land use regu-
lations, and land use.

The Politics of Reform

Undl 1973, the politics of land use in Oregon resembled those in other
states (Bureau of Government Research and Service 1984). Participants
in the process included developers, local residents, and city and county
governments. In some cities and counties, land use was planned. But
because plans were not legally binding, planning attracted little political
interest. Instead, political conflicts developed over zoning, subdivision
controls, public works, and other public activities with immediate effects
on land use. The outcome of conflicts between residents and developers
varied from time to time and from place to place.” But by the late 1960s
no-growth sentiments tended to prevail in urban areas and in the mature
suburbs, and pro-growth sentiments in rural areas and in the un-
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incorporated urban fringe. Local land use governance thus fostered urban
decentralization and rapid development of farm and forest lands.

National social and economic trends during the 1950s and 1960s, and
their manifestations in Oregon, created discontent with the existing struc-
ture of land use governance and political momentum for reform (Leonard
1983, Knaap 1987b). Rapid western migration spilled over the Califor-
nia border and into Oregon’s interior valleys. Economic transformation
reduced the demand for farm and forest workers and increased the de-
mand for skilled professionals in light manufacturing, services, and retail
trade. Rising incomes and falling transportation costs enabled urban
workers to commute from mini-farms and ranchettes to jobs in Portland,
Salem, Eugene, Medford, and Bend. Combined, these trends made farm
land in the Willamette Valley more valuable to urban commuters than
to farmers, forests more valuable for recreation than for timber, and ur-
ban residents more interested in urban growth management than in urban
growth. Tom McCall’s now-famous plea for land use reform expressed
the mood of a growing number of Oregonians:

There is a shameless threat to our environment . . . and to the

whole quality of life—[that threat] is the unfettered despoiling of

the land. Sagebrush subdivision, coastal “condomania” and the
ravenous rampage of suburbia in the Willamette Valley all

threaten to mock Oregon’s status as the environmental model for

the Nation. We are in dire need of a state land use policy, new

subdivision laws, and new standards for planning and zoning by
cities and counties. The interest of Oregon for today and in the
future must be protected from the grasping wastrels of the land

(quoted in DeGrove 1984, p. 237).

Tom McCall’s speeches did much to fuel the reform movement, With
the support of a popular governor, the legislature in 1973 passed a pio-
neering land use bill which transferred much of the power to control land
use from the local to the state level. Around the same time the Oregon
legislature also passed laws placing deposits on beverage containers, pro-
hibiting billboards along scenic highways, and protecting beaches from
private development. Oregon’s land use program subsequently became
regarded as another expression of Oregon’s renegade brand of environ-
mentalism. But such a view misses the subtleties of land use politics in
Oregon.

Although popular support for reforming land use governance in the
1970s was widespread and growing, there was still conflict. Initiative
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petitions to end state participation in land use control placed the issue
on a ballot measure four times (1970, 1976, 1978, and 1982). Each time
the proposal was defeated. But analyses of the results of these ballot
measures found popular support for state land use reform sharply divided
by region, by occupation, and by residential location (Medler and
Mushketel 1979, Knaap 1987a, 1987b).}

Popular support for statewide reform was perhaps most sharply divided
between regions: support for reform was greater in the Willamette Valley
than in other regions of the state—for rather obvious reasons. The
Willamette Valley was the most rapidly growing region in the state; and,
as the population grew, more and more farm land developed into
subdivisions that resembled southern California—a resemblance many
Oregonians sought to avoid (DeGrove 1984). Urban development in
the Willamette Valley seemed beyond the capabilities, or interests, of
local governments to control. From the perspective of Willamette Valley
residents, especially those in urban areas, state land use reform offered a
solution to the failure of local governments to control urbanization in
the Willamette Valley.

To residents of other parts of the state, however, statewide reform was
much less attractive. Although population growth also sparked land use
conflicts in eastern Oregon, in the Cascade Mountains, and along the
Pacific Coast, conflicts in these regions were less pervasive and not be-
yond the abilities of local governments to control. Weak government
control over development outside the Willamette Valley reflected local
desires for less intervention rather than a lack of capacity to intervene.
Further, the state capital stood in Salem, a location far in distance and
culture from the timberlands of Roseburg, the rangelands of Prineville,
and the fishing docks of Gold Beach. To residents of these areas, then,
land use reform threatened to transfer control over their land to bureau-
crats in Salem.

Popular support for reform was also divided by occupation. Whereas
Oregonians in the trade, service, and communications industries sup-
ported reform, those in the construction, farming, and forest-products
industries opposed it. This division is also easily understood. Statewide
land use reform, as it developed in Oregon, promised environmental
protection and resource conservation. For those whose livelihoods were
not tied to the resource base, such a promise offered “environmental” in-
come—i.e., income in the form of open space, pristine forests, and scenic
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ocean beaches (Whitelaw and Niemi 1989). For those whose livelihoods
were dependent on resource extraction and development, statewide re-
form threatened jobs in home construction, farming, and forestry.

Finally, popular support for reform was divided by residential loca-
tion. Urban residents supported reform; rural residents did not. To some
extent, this division reflected that between regions and occupations, since
urban residents are more likely to live in the Willamette Valley and work
in nonresource-based occupations. But it also reflected a difference in in-
terests independent of differences between regions and occupations: a
difference over development rights. Whereas urban residents typically
own developed land, rural residents typically own undeveloped land. And
since statewide reform promised to control urban development, such
reform was significantly more attractive to owners of already developed
land.

Social and economic trends in Oregon during the 1950s and 1960s thus
tipped the balance of popular politics in favor of land use reform. Rapid
population migration enabled urban residents in the Willamette Valley
to dominate state-level popular politics. Development beyond the con-
trol of local governments in the Willamette Valley created a demand for
centralized land use governance. Economic transformation caused urban
residents to favor resource conservation over development. And grow-
ing home ownership in Oregon’s cities strengthened support for
controlling rather than stimulating urban growth. These social forces
created political momentum for reform which featured centralized con-
trol, resource conservation, and urban growth management.

The Politics of Program Adoption

Popular pressures for land reform in the late 1960s and early 1970s were
not restricted to Oregon. Oregon was only part of a “quiet revolution”
that swept the nation during this period (Bosselman and Callies 1971,
Popper 1981), inspiring a variety of land use reforms. Some states required
local governments to plan and regulate land use; others required state
governments to regulate select areas and developments of a certain scale;
still others required state governments to plan and regulate all land use
(Rosenbaum 1976). Popular pressure thus caused many states to reform
the structure of land use governance, but the new form of governance
structure was crafted by state legislatures and thus by legislative politics.
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Oregon’s legislature is relatively weak (Hedrick and Zeigler 1987).
Legislators in Oregon have short terms, meet only once every two years,
are poorly paid, and have limited staff. Political parties in Oregon are also
weak. Direct primaries force Oregon legislators to seek financial support
from local citizens and interest groups and to establish political organi-
zations outside the state party machinery. As a result, state political
candidates come to the legislature on local, not on partisan platforms.

Due in part to the weakness of political parties and in part to Oregon’s
until recently relatively undiversified economy, political interest groups
are active and influential in the Oregon legislature (Hedrick and Zeigler
1987). They represent utilities, health and medical organizations, edu-
cation, financial institutions, the building and construction industry,
business in general, and local governments. Contrary to popular percep-
tions, political influence in Oregon is not dominated by organizations
representing agriculture and wood products but instead by organizations
representing utilities and “new wave” business interests (e.g., Tektronics,
Intel, Hewlett-Packard, and Nike).

Following the American Law Insttute’s Model Land Development
Code, and the trend in other states (Rosenbaum 1976), the original ver-
sion of Senate Bill 100 would have greatly expanded state land use
authority via state-level permit authority, state-controlled areas of criti-
cal concern, and regional land use councils—enough state authority to
draw the opposition of nearly all interest groups. Facing certain defeatin
the Senate Environmental and Land Use Committee, Senate Bill 100 was
referred to an ad hoc committee, whose charge was to produce a bill that
could be passed by the committee and the entire legislature.

The bill that came out of committee, and was subsequently passed by
the legislature, established a novel statewide land use program. The bill
required local governments to formulate comprehensive plans; it created
a state land use agency, the Land Conservation and Development
Commission (LCDC) and its administrative arm the Department of Land
Conservation and Development (DLCD); and it required LCDC to
assure that local plans meet state land use goals through an acknowl-
edgment process. But the bill contained no specific rules for governing
the review process; it excluded state permitting authority and regional
land use councils; and it left the substance of Oregon’s land use policy
undetermined. Thus, in spite of a public mandate for change, the Oregon
legislature severely limited the extent and specificity of land use reform.
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The structure of Oregon’s land use program vividly reflects the influ-
ence of legislative politics. Due to the weakness of Oregon’s political
parties, Senate Bill 100 was not ushered through the legislature on the
platform of the dominant political party. Instead, it survived the legisla-
tive process only after being pillaged by interest-group politics. The bill
survived because it received the support (or failed to draw the opposi-
tion) of Oregon’s most powerful interest groups: the utilities and the “new
wave” industries. But the dependence of legislators on support from lo-
cal constituents weakened the extent of state intervention and preserved
a considerable degree of local control. Even then, legislative votes on the
bill were sharply divided by location: legislators from the Willamette
Valley voted forty-nine to nine in favor; legislators from all other regions
voted twenty-one to nine against (Little 1974).

The Politics of Policy

Though perhaps necessary for passage through the legislature, the am-
biguity of Senate Bill 100 left many policy issues unresolved. What should
be the goals of the state land use program? How would such goals be
interpreted? Which goals should reccive priority? These issues were
resolved through the politics of state land use policy.

Although the legislature provided some general guidelines, Oregon’s
statewide land use goals were established by the newly formed state land
use agency, LCDC, as standards for reviewing comprehensive plans and
for guiding land use decisions before comprehensive plans were
acknowledged.

The adoption of statewide goals and guidelines, however, did not end
the policy formation process, and LCDC did not establish state land use
policies alone. Several of the goals conflicted, and the goals themselves
offered little substance with which to evaluate local land use plans. Specific
state land use policies had to be established through the acknowledgment
process (discussed below), through legislative oversight, and through
judicial review. Although these processes were led by elected and
appointed officials, state-level interest groups played an important role.
Interest groups active in the politics of state land use policy differed from
those active in the politics of program adoption. In general, participants
in the politics of land use policy making included those interest groups
most directly affected, such as the development industry (including the
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Oregon Aggregate and Concrete Producers, the Oregon and Portland
Home Builders Associations, and Associated Oregon Industries) and
environmental organizations (especially 1000 Friends of Oregon) (Liberty
1989).

Perhaps the most influential interest group in state policy decision
making is 1000 Friends of Oregon, which was formed as an independent
watchdog organization to give “the people of Oregon a powerful tool to
help America’s leading state land use program succeed” (1000 Friends of
Oregon, 1982a). Funded by donations, gifts, foundation grants, and dues
from its 5,000 members (Liberty 1989), 1000 Friends has been an active
lobby in the state legislature, a regular participant in the acknowledgment
process, and a frequent instigator of precedent-setting judicial reviews.

Often in response to pressure from 1000 Friends and other interest
groups, the legislature played a major role in establishing state land use
policy, both by amending Senate Bill 100 and by appropriating funds for
the planning process. Some examples are as follows. In 1977, the
legislature repealed LCDC’s authority to enact and enforce its own plan
for recalcitrant local governments and authorized LCDC to adopt
enforcement orders;* the 1979 legislature created the Land Use Board
of Appeals;’ the 1981 and 1983 legislatures established and revised the
post-acknowledgment review process;® the 1983 legislature required
LCDC to place more emphasis on economic development and public
facilities; the 1985 legislature required LCDC to study means for
designating secondary farm land;’ the 1987 legislature created the Ocean
Resources Planning Program and removed from counties control over
forest practices; and the 1989 legislature appropriated funds to study the
effectiveness of urban growth management and farm land preservation.
In sum, the legislature altered some aspect of the program in nearly every
legislative session.

To monitor the program between legislative sessions, the legislature
created a Joint Legislative Committee on Land Use. Proposals for land
use legislation, including funding proposals, often originated in this com-
mittee. The legislature appropriated an average of $3.6 million each year
to administer the program. From 1973 to 1989, 56 percent of state ap-

propriations went to local governments for preparing plans and for plan
implementation—largely without strings attached (Oregon DLCD
19912). Less than half the appropriations went to DLCD for staffing
reviews, monitoring, and research. This pattern of appropriation curtailed
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the influence of LCDC and preserved the influence of local governments
over local land use.

As the legislature enacted new land use laws, Oregon’s appellate courts
were actively interpreting them. These interpretations helped establish
the substance as well as the process of land use planning. The Oregon
courts ruled, for example, that agricultural land goals dominate housing
goals outside urban growth boundaries (UGBSs) (Peterson v. City of Kila-
math Falls), that zoning urban land for low-density use can violate state
housing goals (Seaman et al. v. City of Durbam), and that the capacity of
public services can be considered in changes to land use plans or regula-
tions (Dickas v. City of Beaverton). With these and other precedent-setting
interpretations, the Oregon courts thus established key elements of state
land use policy.

Through the process of administration, legislation, and adjudication,
Oregon’s land use goals and policies became codified into specific and
binding administrative rules, land use statutes, and case law—often at the
instigation of state-level interest groups. As a result, those goals that at-
tracted the attention of state-level interest groups (e.g., urban growth
management, housing, farm and forest land protection) dominated the
planning agenda; those goals without an active state constituency (e.g.,
energy conservation, recreation, and natural hazards) received little at-
tention (Liberty 1989). In essence, during policy formation a compromise
between development and environmental interests, the major interest-
group participants, emerged. Comprehensive plans had to permit—in fact
encourage—urban development inside urban areas while protecting farm
and forest land from development outside urban areas.

The Politics of Planning

Although the statutory structure and policy thrust of Oregon’s land use
program were established at the state level, responsibility for the most
fundamental aspect of the program remained at the local level: local gov-
ernments had to prepare comprehensive land use plans. And while the
process of policy formation took place in Salem, the state capital, land
use plans were prepared in city halls and county seats around the state, in
local political environments.

Although planning continued to take place at the local level, the poli-
tics of local planning changed in 1973. Before 1973 local governments
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could choose to plan and could plan to pursue any locally chosen land
use goal. After 1973 local governments bad to plan, and do so in accor-
dance with specific state land use goals and guidelines. Further, the Oregon
Supreme Court ruled in 1973 that acknowledged plans were controlling
instruments, with which all local land use decisions had to conform (Fasano
v. Washington Co.). These structural changes in land use governance en-
abled state agencies and interest groups to influence the content of local
land use plans and created local interest in land use planning where be-
fore there was interest only in land use regulation.

But in spite of state-prescribed procedures and goals, local plans con-
tinued to reflect local politics, which in urban areas continued to be
dominated by developers and homeowners. Under pressure from
homeowners, for example, municipal governments still sought to limit
growth through exclusionary zoning. And under pressure from develop-
ers and business interests, municipal governments still sought to facilitate
development—typically at the urban fringe. As a result, plans prepared
by municipal governments featured low-density zoning and extensive
UGBs.*

Politics in rural areas meanwhile continued to be dominated by farm-
ers and farm organizations. As a result, county governments sought to
maintain farm productivity by containing urban growth. County govern-
ments also sought to protect farm land values by imposing few restrictions
on land partitions and building permits. As a result, plans prepared by
county governments favored urban growth containment and little pro-
tection of farm and forest land.

The difference in political environments between municipal and
county governments created intergovernmental conflicts—especially over
UGBs. Before a UGB could be submitted to LCDC for acknowledgment,
all affected local governments had to agree on the placement of the bound-
ary. This forced municipal and county governments to settle through the
planning process conflicts that would otherwise have occurred through
the gradual process of municipal annexation and unincorporated urban
growth. Although the process took years and extensive prodding from
LCDC, UGBs were eventually established. But in many cases agreement
could only be reached by making special exceptions, contingencies, and

stipulations.’
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The Politics of Acknowledgment

After their plans had been prepared, local governments had to submit their
plans to LCDC for acknowledgment review. During the review process,
LCDC determined whether the plan submitted by a local government
complied with state land use policies. Plans that did not comply had to
be revised until they did. Plans that did comply were acknowledged. The
key players in the acknowledgment process included local governments,
who submitted plans; LCDC, who reviewed the plans; and state-level
interest groups, who also reviewed the plans and submitted written com-
ments. Once again the process created intergovernimental conflicts—this
time between state and local governments. Although the process was
originally scheduled to finish in 1975, the last plan was acknowledged in
1986, more than ten years after the process had begun.

[ntergovernmental conflict over acknowledgment was endemic to the
process. After all, the statewide planning program had been created out
of dissatisfaction with local planning programs. And state land use goals
and policies were formed by organizations with statewide interests, while
land use plans were produced by organizations with local interests. The
acknowledgment process thus served as the principal forum for address-
ing contlicts between state and local interests over land use.

One of the first issues of contention in the acknowledgment process
was how much land to allow inside urban growth boundaries. According
to the state land use goals and guidelines, all urban areas in the state had
to be encircled by UGBs, within which all urban development must take
place. Local governments submitted plans with large UGBs; 1000 Friends
and other state environmental groups wanted small UGBs." During the
acknowledgment process, DLCD often sided with 1000 Friends, and
required many local governments to reduce the size of their proposed
UGBs (Knaap 1991),

Asecond contentious issue concerned zoning for residential use. Local
governments submitted plans with extensive low-density zoning and
placed high-density housing in conditional use zones (thereby allowing
the local government to reject proposals for high-density housing unless
the proposal met stringent and often ambiguous conditions). Developers
and contractors, with the support of 1000 Friends, wanted high-density

zoning and clearly established criteria for high-density development.
Again, DLCD often sided with 1000 Friends and the developers and
forced nearly every local government to increase the density of residential
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zoning and to clarify the conditions for high-density land use (1000
Friends 1982b, Knaap 1991).

A third issue concerned the protection of farm and forest land. Local
governments, especially county governments, submitted plans with weak
and ambiguous standards for development in farm and forest zones. 1000
Friends wanted strict standards—standards based on farm and forest
performance. Once again, LCDC often sided with 1000 Friends, and
forced county governments to adopt strict and explicit standards for de-
velopment outside UGBs (Leonard 1983).

As these issues illustrate, the acknowledgment process had substan-
tive impacts on the content of local comprehensive plans. With some
exceptions, the acknowledgment process resulted in tighter urban growth
boundaries, tighter development restrictions in farm and forest zones, and
looser development restrictions in residential zones. Through the
acknowledgement process the compromise between development and
environmental interests—encouraging development inside UGBs and
discouraging development outside UGBs —became incorporated into
local comprehensive plans.

The Politics of lmplementation

After a local government had its plan acknowledged by LCDC, it then had
to implement its plan, a process which continues today. Although local
governments were charged with both preparing and implementing their
plans, the politics of plan implementation differ from the politics of plan
formulation because the nature of land use decisions, the effects of deci-
sions, and the participants in the decision-making process all differ.
The nature of the land use decisions made during plan implementa-
tion differ considerably from those made during plan formulation. A
decision to zone land for industrial use, for example, differs substantially
from a decision to grant a building permit for an industrial plant—even
though the plant meets the criteria established for the industrial zone.
The decision differs in two critical respects. First, the decision to permit
an industrial plant will result in a short-term or immediate land use
change, whereas the decision to zone land for industrial use may never
result in land use change. Second, the decision to permit a plant is made

with much greater information than the decision to zone land for indus-
trial use. When an application for a building permit is submitted,
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information is often available on the size of the plant, employment, and
possible environmental effects. Information available during plan imple-
mentation might make the plant more or less attractive, but this new
information could easily cause local governments to reconsider decisions
made during plan formulation.

The effects of land use decisions made during plan implementation
differ in distribution from those made during plan preparation. Deci-
sions made when formulating plans affect categories of interests and
persons; decisions made when implementing plans affect specific inter-
ests and persons. A decision to zone land for industrial use, for example,
benefits industrial interests and perhaps industrial workers; a decision to
grant a building permit benefits a particular corporation and perhaps its
prospective employees. The benefits of an implementation decision,
therefore, are concentrated and potentially quite large. By similar logic,
the costs of an implementation decision are also concentrated and equally
large. As a result, firms or individuals might be willing to commit con-
siderably greater resources to influence decisions made during plan
implementation than they would during plan preparation.

Finally, participants in the process of plan preparation differ from those
who participate in the process of plan implementation. Participants in the
process of preparing plans often include organized groups of developers
and homeowners with a collective and long-term interest in local land
use. Participants in the implementation process often include individual
developers and landowners, including those who care little about land use
planning but much about zoning and new developments. All these dif-
ferences contribute to an “implementation deficit” between land use plans
and land use decisions (Downing 1984).

But the implementation deficit between land use plans and plan imple-
mentation in Oregon stems in part from an additional source: the
intergovernmental structure of its land use program. Through the pro-
cess of acknowledgment, statewide interest groups and agencies are able
to influence the content of local land use plans, but no similar process
enables them to influence plan implementation. Implementation takes
place on a piecemeal, long-term, day-to-day basis, as local governments
construct roads, extend sewers, approve subdivisions, enforce zoning
ordinances, and grant building permits. State interest groups and agen-
cies cannot, therefore, possibly participate in all the land use decisions
involved in the process of plan implementation.
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The difference in politics between plan preparation and plan imple-
mentation threatens to undermine the policy framework established by
the compromise between state-level interest groups. This threat, perhaps
the most pervasive land use issue in Oregon today, recently stimulated
extensive research on the effectiveness of local implementation. The
evidence confirms there is cause for concern. Since 1981, for example,
counties have approved between 85 and 96 percent of all applications for
land divisions and new dwellings in exclusive farm use zones (Liberty
1989). And the majority of building permits and land subdivisions, con-
trary to state land use goals, are not being approved to enhance
commercial farming (Oregon DLCD 1991b). Further, development has
occurred at densities less than planned inside UGBs and at densities
greater than planned outside UGBs (DLCD 1991¢). In short, there is
evidence that land use goals formed at the state level are being system-
atically undermined by land use decisions made at the local level.

The Politics of Land Use in Oregon

In sum, land use issues in Oregon are far from resolved and remain sub-
ject to land use politics. The politics of land use in Oregon occur in
different venues at different stages of the planning process. A simple model
of the process is illustrated in figure 1. The model in the figure lists the
participants in state land use politics, including agencies of state and lo-
cal governments and land use constituencies ranging from the entire
Oregon citizenry to individual landowners. Each triangle in the model
depicts a particular stage in the planning process; from left to right the
stages include program adoption, policy formulation, plan acknowledg-
ment, comprehensive planning, and plan implementation."!

Although a rather simple heuristic, the model illustrates some impor-
tant features of state land use politics in Oregon. First, the model illustrates
how different organizations and agencies participate in different stages
of the planning process. As depicted here, Oregon’s land use program
was conceived by popular pressure for reform and shaped by interest

group politics in the legislature. Once adopted, the program’s policy
framework was established by the legislature, by the institutions of state
government (especially LCDC, DLCD and the state courts), and by in-
terest groups with statewide interests in land use planning and regulation.
State land use policies were incorporated into land use plans through the
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process of acknowledgment, a process dominated by state agencies, state
interest groups, and local governments. Land use plans were prepared,
however, by local governments, under pressure from local interest groups
and according to parameters set by state agencies. Finally, plans are be-
ing implemented by local governments through everyday land use
decision making and through regulations they impose on land owners.

Figure 1 also illustrates some built-in obstacles to maintaining a con-
sistent set of policy objectives throughout the stages of planning, especially
between plan preparation and plan implementation. Oregon’s land use
program was designed to further state land use goals while maintaining
local control over plan implementation. But by maintaining local con-
trol, the program enables local governments to undermine—at least
partially—state land use goals and objectives. The extent to which this
occurs depends in part on the similarity of political forces that bear at
the state level with those at the local level. Congruence between state and
local politics is more likely, for example, in those regions of the state with
strong popular support for statewide land use planning—e.g., in the ur-
ban areas of the Willamette Valley; less congruence is likely in the rural
areas of eastern Oregon.

State legislature State agencies Local governments

Oregon State interest Local interest Landowners
citizens groups groups

A Politics of adoption

B Politics of policy

C Politics of acknowledgment
D Politics of planning

E Politics of implementation

Figure 1. The participants in state land use politics.
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As the program is currently structured, local governments hold the key
to linking state-acknowledged plans and local plan implementation. The
extent to which land use will eventually reflect state land use goals will
depend primarily on the decisions made by local governments. Because
comprehensive plans are legally binding policy instruments, however,
local decision making is constrained. Local decisions inconsistent with
acknowledged plans can be appealed to the Land Use Board of Appeals
(LUBA). The criteria for standing to appeal are fairly liberal. But if judi-
cial review became common for assuring consistency between land use
decisions and land use plans, the program would quickly collapse under
its own weight.

At present, efforts to assure that local implementation does not un-
dermine state land use policies are proceeding in three directions. One is
to impose greater state control over land use decision making. Another
is to encourage greater intergovernmental cooperation between state and
local governments. A third is to seek greater political integration between
state and local politics.

Perhaps not surprisingly, the movement to impose greater state control
over implementation is being led by state-level interest groups—especially
1000 Friends and the Portland Metropolitan Homebuilders. Based on
research that found the density of residential development in the Portland
metropolitan area far below planned designations, 1000 Friends and the
Metropolitan Homebuilders advocate rules requiring local governments
to impose minimum density standards for development approval. They
also advocate rules requiring local governments to monitor urban growth
patterns and to demonstrate compliance with regional housing objectives
(1000 Friends and the Metropolitan Homebuilders 1991). 1000 Friends
has also introduced proposals to substitute state for county administration
of building permits, land divisions, and other land uses in farm and forest
zones (Liberty 1988). At present, however, legislative support for these
proposals remains uncertain.

The movement toward greater state and local cooperation is led by
DLCD. In the post-acknowledgment period, DLCD must review the
plans of local governments on a periodic basis to assure that local plans
continue to comply with state land use policy. And, through the process
of plan amendment, DLCD helps local governments continually amend
their plans to meet changing local conditions and new state policy initia-
tives. In the first year of post-acknowledgment, DLCD received about
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three thousand proposed amendments; it participated in about 40 per-
cent of those and appealed seven to LUBA (Oregon DLCD 1991a). Most
often DLCD advised local governments how plan amendments could be
made consistent with state planning goals. Thus, by working closely and
continuously with local governments, DLCD is striving to maintain con-
sistency between state land use policy and local land use plans.

To further consistency between local plans and local implementation,
LCDC s responsible for coordinating reviews of programs of state agen-
cies thataffect land use. Because road construction, public parks, sanitary
services, and other critical elements of plan implementation are financed
in large part from intergovernmental grants, the Department of Trans-
portation, the Department of Parks and Recreation, the Department of
Environmental Quality, and 23 other state agencies exercise consider-
able influence over plan implementation. Thus, by reviewing the
programs of state agencies, LCDC can ensure that those aspects of land
use decision making influenced by state agencies are consistent with state-
acknowledged plans.

Finally, several interest groups have begun new initiatives in both state
and local political arenas. As demonstrated by 1000 Friends, state inter-
est groups can be effective in multiple political arenas by educating the
public, by lobbying the legislature, by conducting policy research, and
by monitoring the activities of local governments. Recently, 1000 Friends
has begun to form local networks for influencing planning and plan imple-
mentation at the local level. On the opposing side, farm organizations
are beginning to move beyond politics at the local level and to increase
their political activity at the state level. Oregonians in Action, who op-
pose many aspects of land use planning as interference with property
rights, for example, recently emerged with a paid staff, legal council, a
newsletter, and an actve lobbying campaign (Pease 1990).

In sum, links are developing to integrate the various political arenas
and stages of state land use planning. Some links will develop in the form
of new rules and regulations, others will stem from greater inter-
governmental coordination, and still others will reflect greater
interest-group participation in multiple political arenas. The extent to
which these links will overcome systemic obstacles to integrating planning
and plan implementation, however, remains to be seen.
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Closing Comments

In Oregon’s future, the cycle of legislative action, policy formulation,
planning, plan review, and plan implementation is likely to shorten con-
siderably. No longer should it take nearly fifteen years for a popular
mandate to alter local land use decision making. With acknowledged
comprehensive plans for the entire state currently in place, and with new
procedures for intergovernmental coordination, popular mandates for
change will affect local land use plans much more quickly. The extent to
which local land use decision making will further state land use policies
depends on further progress at political integration throughout the stages
of planning—especially between plan preparation and plan implementa-
tion. This complex, intergovernmental process of land use decision
making represents, though, another uniquely Oregonian resource—one
that can still be cherished while viewing scenic Willamette Valley farm
land in the rain.
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Notes

1. Formally, “acknowledgment of compliance with statewide planning goals.”

2. For more on local land use politics see Davis (1963), Molotch (1976),
Fischel (1985), and Johnson (1989).

3. These referenda were actually held after Oregon’s program was adopted.
But since the results of the referenda were similarly divided, the results are
likely to reflect differences in popular support before the program was
adopted.

4. Enforcement orders are a temporary suspension of local land use powers
which LCDC can impose to compel a local government to make progress
toward meeting one or more of the statewide planning goals.

5. The Land Use Board of Appeals is a special appellate court which hears only
land use cases.

6. Under the revised post-acknowledgment review procedures, LCDC reviews
the plans of local governments every four to seven years to assure that the
plans remain in compliance with statewide planning rules.

7. “Secondary lands” are lands located in rural areas but poorly suited for
farming or forestry.

8. Urban growth boundaries (UGB) are lines drawn around urban areas within
which all urban development must take place. All land outside UGBs is
designated for rural use unless specifically exempted.

9. In order to reach agreement on UGBs, some land outside the UGB was
excepted from exclusive farm or forest use, some land inside the UGB was
identified as “agriculwurally soft” and thus protected from immediate
development pressures, and some local plans were only partially acknowl-
edged.

10. 1000 Friends held to the language in the goals which stated that UGBs
must contain only sufficient supplies of land to meet the 20-year require-
ments for urban land use.

11. Figure 1 is an adaptation of the “iron triangle” between a legislative
committee, an administrative agency, and a special interest group. See
Moorehouse (1983).

12. For more on political integration and intergovernmental cooperation in
state land growth management, see Innes (1991a, 1991b).
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CHAPTER 2
Oregon’s Urban Growth Boundary Policy
as a Landmark Planning Tool

Arthur C. Nelson

—|:e containment of urban sprawl has been a fundamental objective of
the American planning profession since World War II. All approaches
at discouraging urban sprawl have either failed or led to perverse out-
comes, save one. The sole technique that has been found to be effective
is the urban growth boundary (UGB), which was pioneered in Oregon.
In its simplest form, the UGB places an absolute limit on urban develop-
ment, which is restricted to locations within the boundary. Land outside
the UGB is available for only farm, forest, or other open space uses.

Implementing UGB Policies

The UGB concept arose out of the efforts of the City of Salem and Marion
and Polk counties to coordinate the management of Salem metropolitan
growth. Between 1972 and 1975, the Mid-Willamette Valley Council of
Governments produced several reports demonstrating the efficiencies of
urban containment over urban sprawl. These efforts led to one of the first
urban development stoplines adopted in the United States (Nelson 1984).
This first UGB was designed to contain all the region’s urban develop-
ment needs to the year 2000, although subsequent analyses suggest that
itwill in fact do so until about the year 2020. The UGB involved approval
by, and coordination with, the City of Salem, Marion and Polk counties,
and water and sanitary sewerage districts. It was accompanied by exten-
sive “down-zoning” of farm land outside the UGB to eliminate any urban
development opportunities at even the lowest of densities. Land gener-
ally unsuitable for farming or other resource activities was down-zoned
to 5- to 20-acre tracts and placed under restrictions to assure compat-
ibility with nearby farm operations.

25
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Drawing substantially from the experience of the Salem area, the
LCDC wrote into the urbanization goal (Goal 14) the requirement that
all incorporated cities draw UGBs. The goal reads, in part, that “to pro-
vide for an orderly and efficient transition from rural to urban land
use . . . Urban Growth Boundaries shall be established to identify and
separate urbanizable land from rural land.” The primary function of
UGBs is to manage urban growth. While growth management in other
places takes the form of density constraints, development moratoria, and
population caps (Scott et al. 1975), the intent of UGBs is not to limit
growth but to manage its location. By restricting urban development to
a well-defined, contiguous area—the size of which is based on the best
available information about development trends—it is believed that
growth can be accommodated without urban sprawl.

Oregon’s UGB policy includes specific objectives for the preservation
of prime farm land, the efficient provision of public facilities, the reduc-
tion of air, water, and land pollution, and the creation of a distinctly urban
ambience. Local governments must include sufficient land within UGBs
to meet the requirements for housing, industry, and commerce, recre-
ation, open space, and all other urban land uses.

A variety of tools can be used to effect UGB policy, including tax in-
centives and disincentives; fee and less-than-fee acquisition of land
important for land banking, public use, or open space preservation; zon-
ing; and urban facility programming. When a UGB extends beyond a
municipal boundary the county regulates the land use in coordination with
the city. The UGB itself is enforced jointly by local governments and the
state, while land use regulations are enforced only by local governments.
This hierarchy standardizes the restrictions embodied in UGBs, while
allowing variability in the management of growth within them.

Although simple in concept, the initial construction of UGBs proved
difficult in practice as a result of the uncertainty about the rate and tim-
ing of urban development. Too little land could cause land price inflation;
too much would not prevent urban sprawl. There were also concerns
about the process of expanding, amending, or renewing UGBs. Consid-
erable controversy arose about what should be done with land outside
UGB:s that was already subdivided for urban-level densities.

Although designation of UGBs was intended to be an inter-
governmental effort, battles often arose between city and county
governments and, in the larger metropolitan areas, between city
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governments. Conflicts also arose between local governments and the
Department of Land Conservation and Development (DLCD), LCDC’s
administrative arm. Local governments frequently wanted more land
inside UGBs than the state felt was justified. Most were forced to include
only the amount of land needed to accommodate projected urban
development to the year 2000. However, the Portland metropolitan
region was allowed to have a 15.3 percent surplus and Salem 25 percent
more. [tappears that state participation in the land use system has resulted
in less land available for urban development than would have occurred
under a purely local system of land use control (Knaap and Nelson 1992).
Within UGBs there are two general classes of land. “Urban” land is
where most urban development already exists and where all of the
immediate development needs of the urban area are accommodated.
“Urbanizable land” is available for high-density development only when
the supporting infrastructure is in place. Meanwhile, agricultural and
low-density development is generally allowed, but only in a manner that
does not preclude redevelopment at a later date.

The Public Facilities and Services goal (# 11) requires local plans “to
plan and develop a timely, orderly and efficient arrangement of key pub-
lic facilities and services to serve as a framework for urban and rural
development.” The principal aims of this goal are to direct development
into urban areas, restrict development in urbanizable areas until the ap-
propriate time, and prevent urban development in rural areas. Key
facilities include water and sewer systems, and fire, public health, drain-
age, and recreation facilities. Facilities in rural areas can only support rural
development and are mainly limited to roads, and energy and telephone
lines. Water and sewer systems are discouraged in rural areas.

Unfortunately, a critical feature of UGB planning and management
was left out by the LCDC when it was drafting goals in 1974. The com-
mission decided that mandatory capital improvement programs would
represent an excessive burden on local government. By 1985, however,
administrative rules were revised to require them as part of all periodic
plan revisions.
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Theoretical and Empirical lmplications of UGBs

UGBs fundamentally change the regional land market by calling into
question the very assumptions of economics and tenets of property rights.
Some economists argue on strictly theoretical grounds that private prop-
erty owners are best able to determine the use of their own land. This
arrangement would, they suggest, produce more efficient growth and
development (and by implication be more effective in producing afford-
able housing) than would result from growth management policies. To
achieve efficiency, however, the urban land market must satisfy all of seven
criteria: 1) many buyers and sellers; 2) perfect information; 3) ease of entry
and exit of producers within each market; 4) no transaction costs; 5) con-
stant returns to scale in the long run; 6) buyers and sellers fully internalize
the consequences of production and consumption so that nobody is made
worse off by the actions of someone else; and 7) all consumers have the
same tastes and preferences.

The problem is that few of these conditions can be met at any given
point in time, and they can’t be met simultaneously. Many inefficiencies
are caused by government policies, but others are simply due to limita-
tions of information and lack of mechanisms to ensure that benefits and
costs fall on only those who cause them. Public interventions in the mar-
ket aim to balance the public interest with principles of efficiency (Lee
1981), and some apparent inefficiencies are necessary to achieve public
interests. For example, mortgage interest deductions against federal tax-
able income contribute to inefficiencies but the benefits may outweigh
the costs. From a planning point of view, however, many economists and
policy analysts (Bish and Nourse 1975, Ervin, et al. 1977) argue that
growth management is needed largely to: 1) offset inefficient develop-
ment patterns stimulated by other policies; 2) take improved (although
imperfect) account of the nature of nuisances among different land uses;
3) inform buyers and sellers of overriding public interest in the environ-
ment, and desirable development patterns; 4) achieve development
patterns that fulfill public policy as defined by elected representatives at
all levels of government; 5) reduce negative externalities which result from
interdependencies among land uses; 6) provide the optimal level of pub-
lic goods; and 7) reduce the costs of providing public services.

Land economist Marion Clawson suggests a way to design a compre-
hensive planning system to contain urban sprawl—to counter the
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sprawl-inducing effects of public policy, average cost facility pricing, and
market imperfections—while still accommodating the development needs
of an urban area:

If planning, zoning, and subdivision were firm—

enforceable and enforced—then the area available at any one

time for each kind of use would bear some relationship to the

need for land for this use. That is, areas classified for different

purposes could be consciously manipulated or determined in

relation to market need. Sufficient area for each purpose,

including enough area to provide some competition among

sellers and some choice among buyers, should be zoned or

classified for development, buz no more. By careful choice of the

areas concerned sprawl would be reduced, perhaps largely

eliminated (Clawson 1962: 9). [Emphasis in original.]

These, then, are some of the major economic arguments for growth
management generally as well as for urban containment. The trouble is
that until recent years such a planning credo has been largely an article
of faith. Analysis of Oregon’s program sheds light on the market effects
of Oregon’s UGB policies. Generally speaking they paint a consistently
positive picture since in most respects these policies have had desirable
influences on the regional land market.

Urban Land Market Effects

Whitelaw (1980) theorized that if urban growth containment policies
restricted urban development to areas inside UGBs and restricted the use
of land outside UGBs to resource activities, the value of urban land would
rise and the value of rural land would fall. There would be a break at the
UGB in the otherwise continuously downward-sloping land value gra-
dient. Although Beaton et al. (1977) failed to find this gap in their
evaluation of the Salem UGB only a year after its implementation, Nelson
(1984, 1985, 1986) did find such a gap in his evaluation of the same UGB
two to four years after its implementaton. Knaap (1982, 1985) found a
similar gap at the Portland metropolitan UGB two years after its imple-
mentation. Since the purpose of UGB policies is to reduce if not eliminate
development pressures from resource lands, these studies indicate that
in this respect the policies are effective.
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Facility Effects

One of the fundamental purposes of UGB policies is to make develop-
ment within UGBs more efficient. This is done for the most part by
making the provision of urban facilities responsive to development needs.
The most effective way to achieve this is through centralized regional
facility planning and administration. If sewers can be coordinated at a
regional level so that the entire development community knows for cer-
tain where facilities are and when they will be extended, then development
costs will be reduced. The western half of the Portland metropolitan area
is served by a single sewerage agency providing the same level of service
to all cities and counties it covers, but the eastern half is served by sixteen
separate providers covering numerous counties and cities. Nelson and
Knaap (1987) compared facility planning, land price, and development
patterns between these two areas and found that the western half experi-
enced greater benefits. Nelson (1987) went on to show that the western
half also had greater fiscal capacity and lower per capita service costs.
Although these studies compared two facility planning and management
approaches present within the same UGB, the implications for the ad-
vantages of UGBs combined with regional facility planning are clear.
Under such conditions, development costs can be cut by reducing the
uncertainty of facility availability and providing facilities when and where
needed. More efticient permit processing contributes as well.

Housing Effects

If there is greater demand for housing placed on a smaller supply of land
resulting from UGB policies, the price of land for housing will rise. But
do housing prices also rise? A house on a large lot would indeed be more
expensive. On the other hand, even without UGBs constraining land
supply, the natural tendency among local governments is to encourage
larger lot sizes with more valuable homes and a higher tax base. The
opportunities for providing smaller homes on smaller lots are correspond-
ingly reduced.

UGB policies in Oregon are accompanied by progressive housing
policies (see the analysis by Nohad Toulan in chapter 5). Local govern-
ments within the Portland metropolitan region are required by the
housing rule to zone for an overall density of six to ten units per acre of
vacant residential land. At least half of all residentially zoned land must
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allow multifamily housing or attached single-family housing. All cities
and counties with populations in excess of 2,500 must permit manufac-
tured housing on single lots. Finally, since one of the fundamental tenets
of UGB policy is to accommodate rather than frustrate development, Or-
egon law requires development decisions within 120 days of application
and further prohibits local governments from imposing arbitrary and
ambiguous conditions of approval.

Farm Land Preservation Effects

In the absence of UGB policies, urban and agricultural activities com-
pete for the same land base along the urban-rural fringe. Muth (1961)
shows that where the discounted future returns to urban uses exceed those
of agriculture, urban activities will outbid agricultural activities. As the
supply of agricultural land declines but the demand for food increases,
farming will produce greater economic benefits and will outbid urban
activities. Fischel (1982) goes further by suggesting that paved-over ur-
ban land can be reclaimed for farming. Moreover, if the price of food rises
above certain levels, “backyard” food production will increase.

An obvious problem with Muth’s and Fischel’s economic constructs,
however, is that they do not consider nuisance effects that occur between
urban and agricultural land uses. These include spraying (fertilizers, pest-
icides, herbicides), noise, hours of operation, odors, and the like. Urban
residents affect farmers through trespass and petty theft of products by
people and pets. In the end, itis usually urban residents who impose pro-
duction-inhibiting restrictions on farming operations through local
government regulations. Right-to-farm laws do not work well to protect
farmers (Nelson 1990, 1992).

The result is that the value of land for farming operatons is lower the
closer it is to urban development. Yet the value of land for urban devel-
opment is affected little by the presence of farming and can in fact be
enhanced if scenic views and open space amenities exceed inconveniences.
Sinclair (1967), Boal (1970), and Nelson (1992) show that agricultural land
is reduced by the “shadow” effect of urban development that can extend
up to 3 miles from the urban boundary (Nelson 1986).

One purpose of UGBs is to make a clear separation between urban
and rural land uses to contain these shadow effects. Outside the UGB,
agricultural land will be devoid of any speculative urban use value and
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instead will be traded solely for its farming value. However, the closer it
is to the UGB the lower will be its value. Nelson found this effect in Salem
(Nelson 1986) and in a slightly different context in a special exurban area
of the Portland metropolitan area (Nelson 1988). On the other hand, since
many urban residents prefer rural scenery to urban landscapes, the value
of urban land within the UGB begins to rise as it approaches the bound-
ary (Nelson 1986, 1988).

More telling is the effect of UGB policies on farm land production.
Nelson (1992) demonstrates that the coincident effects of UGB policies
and rising farming production and income relative to comparable states
and the nation strongly suggest that those policies are effective in pro-
tecting farming from urban encroachments. Between 1982 and 1987,
farms in the Willamette Valley increased in average size and productiv-
ity per acre. Farmers just outside the Portland UGB appear to be buying
“exception” land (see definition on page 34) for more money than low-
density urban households are willing to pay. Those farmers are putting
land into high-value crops such as grapes (for the burgeoning Oregon
wine-making industry) and berries. This would be unlikely in the absence
of stable UGB:s.

Urban Form Effects

Although many states have embraced elements of Oregon’s statewide
planning approach and some, including Florida, are arguably more as-
sertive, none have stated the desired urban form as succinctly as Oregon.
What the state is seeking is compact urban centers of variously sized cit-
ies embedded in a rural landscape devoted primarily to resource activities
which itself is sprinkled with rural settlements of varying densities (see
chapter 8). The effects of this urban form policy are becoming increas-
ingly visible. Oregon gained 168,000 new residents between 1980 and
1989, most during the end of the decade as the state emerged from a for-
est-industry induced recession. While data on where the new residents
located are unavailable, interviews by this writer indicate that more than
90 percent located inside UGBs and most of the balance in exception
areas. In the Portland area alone, more than 18,000 homes and apartment
units were permitted in 1989 and another 17,000 in 1990. Population in
exclusive resource use areas either remained constant or actually fell,
according to Census of Agriculture figures for 1987.
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The theory of urban containment does not account for small-scale
urban settlements in the countryside, but the planning process recognized
that many rural areas outside cities and beyond UGBs were already com-
mitted to nonfarm or other nonresource uses. It was decided to allow those
areas to build out rather than allowing demand for rural housing to en-
croach on productive farm and forest districts. More than 300,000 acres
of land were setaside in the Willamette Valley for rural residential, hobby
farm, ranchette, and other forms of exurban development (Gustafson et
al. 1982, Nelson 1992). These areas are given “exceptions” from the strict
application of statewide planning goals due to a variety of factors such as
lower quality soils and the extent of existing development in the area.
Restrictions must ensure that such exurban development does not ad-
versely affect resource activities (see Knaap and Nelson 1992).

How does exurban development interact with resource activities?
Nelson (1988, 1992) found property value relationships to be similar to
those between urban and resource activities. Scattered islands of devel-

opment adversely affect resource areas, particularly given the 3-mile
shadow effect described earlier (Nelson 1986).

Management of UGB Policies

An ECO Northwest (1991) study, to which this author was an advisor on
methodologicial issues, revealed several important concerns about UGB
management in Oregon. Research focused on 1) the amount of post-ac-
knowledgment residential and nonresidential development outside UGBs;
and 2) the density and configuration of development immediately out-
side and adjacent to the UGB as constraints on future development at
urban levels. The study included land inside and within 1 to 2 miles of
the UGBs of the cities of Portland, Medford, Bend, and Brookings. The
study period was 1988 through 1990.

Development outside UGBs

Residential development occurring outside UGBs ranged from 5 per-
centin Portland to 57 percent in Bend. About 17 percent of all lots created
through subdividing in the Bend area occurred outside UGBs versus 3
percent for all four case studies. As of 1990, there appeared to be a ca-
pacity for about 11,250 new housing units outside the UGB in the
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Portland area, 12,200 in the Bend area, about 1,500 in the Medford area,
and about 200 in the Brookings area. The case studies reveal that certain
counties allow much more development in farm and forest zones than
others, despite the fact that they work from the same statutory base.

It is sometimes easier to build urban-like developments outside the
UGB than inside. Development on exception land is not subject to the
kind of technical review and development requirements imposed within
the UGB. A conditional use permit for a Korean Buddhist temple was
turned down in an established north Portland neighborhood, where the
parishioners lived. Neighbors objected to traffic generation and an over-
abundance of churches. The temple was subsequently built 20 miles away
on farm land just south of the Portland UGB where churches are a con-
ditional use with few requirements.

Subdivision and development on 1- to 10-acre tracts is easier in ex-
ception areas in part because the land has been written off as neither farm
land nor urban land. Low-density urban development is a consequence.
These residents enjoy all the benefits of nearby urban areas without hav-
ing to bear the costs. Exurban homeowners are increasingly affluent and
capable of going to battle over UGB expansions to preserve their enclaves
of exclusiveness. In 1990, the City of Medford was effectively blocked
from expanding its UGB by owners of acreage homesites in exception
areas.

UGBs were initially designed to guide urban development to 2000.
Implied in the planning and acknowledgment process is that UGBs will
be expanded to accommodate growth after 2000. Goal 14 does not man-
date long-term land use planning consistent with the useful lives of key
facilities, which can exceed fifty years. Rather, its intent is to constrain
land supply in the hopes of encouraging more efficient use of urban and
urbanizable land over a shorter period of time.

The trouble is that residential development in the urban fringe is re-
sulting in a low-density residential ring around most or all of the UGB
in each of the study areas. The low-density (1- to S-acre) development
makes annexations and urban service extensions more difficult. Rural areas
that might have been held in reserve for future urbanization have devel-
oped in ways that will be extremely difficult to urbanize.

The twenty-year planning horizon used to establish UGBs may have
contributed to the problem. Once the UGB was established, there was
no requirement that urban areas plan for long-term (e.g., fifty-year)
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expansion needs, and no recognized obligation for counties to restrict
development in areas that might be needed for long-term UGB expansion.
For example, sanitary and storm drainage master planning usually
considers drainage basins. Because the UGB was drawn based on a twenty-~
year land supply, portions of drainage basins that could have been
efficiently served were placed outside UGBs and allowed to develop at
rural residential densities because they were not, by definition,
urbanizable. Moreover, cities and counties have not completely agreed
on, or planned for, the direction of urban growth beyond the UGB. ECO
Northwest (1991), Knaap and Nelson (1992) and Nelson (1984, 1986,
1988, 1990, 1992) observe that to be effective beyond the original year
2000 planning horizon, UGB policies should be modified to:

1. Require that urban areas (usually cities) establish long-term UGB
expansion areas based on fifty-year public facilities needs. (This recom-
mendation is being implemented as part of the recently adopted urban
reserve rule, which will be discussed later.) Strict timelines and unam-
biguous standards for UGB expansion into the reserves are critical.
Without them an urban reserve designation may encourage the transfer
of lands from commercial farmers and foresters to those who will seek
accelerated inclusion of the lands into the UGB.

2. Prohibit the placement of dwellings on land planned and zoned for
exclusive farm or forest use within the urban reserve.

3. Establish a large (at least 10-acre, preferably 20-acre) minimum lot
size for rural residential areas within the reserve. Require that counties
notify cities of any development approvals. Require that any development
or land division that is approved in the absence of urban services be con-
ditioned upon an approved “concept” or “shadow” plan that considers
the future location of urban facilities.

4. Allow for in-fill and more efficient land use in areas that are already
developed at quasi-urban residential densities (one to two units per acre)
and which are precluded from full urbanization in the future. Recognize
that these areas are unlikely to have urban services or be annexed to a
city, and give counties the authority to plan for and provide an appropri-
ate level of services to these areas.

5. Encourage cities to include within UGBs quasi-urban areas at the
urban fringe. Such a policy would encourage cities and counties to work
together to provide urban services to support infill and redevelopment.
An impediment to achieving this is the state’s strict requirement that land
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included in UGBs be justified based on the twenty-year need. That re-
quirement encourages the city not to include quasi-urban areas in UGBs,
but instead to include vacant areas that can be more readily serviced and
annexed to the city. Until the annexation process is streamlined, the state
could relax its strict needs requirement so that cities can include both
needed vacant land and quasi-urban areas, thus encouraging coordinated
planning for these areas. Cities must have strong conversion policies to
ensure that these quasi-urban areas are not further developed without
urban services.

Development inside the UGB

Because the density of residential development is below densities al-
lowed by applicable zoning, the Bend, Brookings, and Medford UGBs
may have to be expanded earlier than intended (ECO Northwest 1991
and Nelson 1990). Lots created by subdivision fell 67 percent short of
allowed density inside the Bend UGB, 44 percent short inside the
Brookings UGB, and 25 percent short inside the Medford UGB.

Although lots created by subdivision in Portland fell 34 percent short
of allowed density, overall densities, including multiple-family develop-
ment, exceeded the 6.23 units per acre assumed in justifying the size of
the UGB. To help achieve affordable housing objectives within the Port-
land UGB, plan densities were set higher than the densities used in the
UGB justification; actual densities need not meet planned densities to
avoid premature UGB expansion. In Portland, as in all case study areas,
however, low densities may contribute to unnecessarily high public fa-
cility costs and auto dependency.

In all case-study areas, single-family subdivisions are occurring in
multiple-family residential zones. In the City of Bend, 190 subdivision
lots were approved in areas zoned for multiple-family use. The densities
of these single-family subdivisions were higher than the densities of sub-
divisions in single-family zones. However, this type of development
reduces opportunities for the construction of multiple-family residences.

Commercial and industrial development in each of the four case study
areas between 1985 and 1989 was concentrated inside UGBs. Less than
5 percent of the commercial and industrial developments that were con-
structed in the Medford and Bend areas were built outside of UGBs. Net
employment changes outside UGBs in the Portland area between 1985
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and 1989 were negative, implying no significant commercial or indus-
trial development. There were a total of about 55 commercial and
industrial developments created outside UGBs in the Bend, Brookings,
and Medford areas.

Amounts of redevelopment and in-fill may be insufficient. In Bend and
Medford, only small percentages of single-family residential development
occurred in urban as opposed to urbanizable areas. Single-family devel-
opment occurred primarily in subdivisions. These are easier to
accommodate on large vacant parcels, which are more common in
urbanizable areas. While most multiple-family units builtinside the Bend
and Medford UGBs were in urban areas, the number of units was far
below the number of single-family units.

The effects of partitioning inside the UGB varies across case-study
areas. In Medford, 56 percent of all partitions resulted in densities of four
units per acre or greater; in Brookings, only 8 percent achieve those den-
sities, due at least in part to “serial partitioning.” These lots will be
developed at lower than planned density, or they will continue to be re-
divided to higher densities but without benefit of the coordinated planning
and public services that the subdivision process is designed to provide.

Except for the Portland area, multiple-family residential development
accounted for a relatively small proportion of total residential develop-
ment within the primary UGB. Multiple-family units as a percent of total
units were: Portland, 54 percent; Brookings, 38 percent; Bend, 21 per-
cent; and Medford, 15 percent.

There are major differences among the case-study areas in implement-
ing Goal 14’s criteria for converting urbanizable land to fully serviced
urban land. The Portland and Medford areas have developed programs
that effectively limit the land divisions and low-density development in-
side the UGB that can occur without urban services. In the Bend and
Brookings UGBs, policies that limit interim residential developmentare
less effective, such as single-family residences are, for example, permit-
ted without urban services on half-acre lots.

A number of policy recommendations emerge from the work by ECO
Northwest (1991), Knaap and Nelson (1992) and Nelson (1986, 1992):

1. Prohibit land divisions in urbanizable areas until urban services are
available or establish a large minimum lot size (10-20 acres) for areas that
do not have urban services. Such measures will increase the incentive to
pay for the extension of urban services necessary to support more inten-
sive land use.
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2. Establish minimum as well as maximum densities through zoning
ordinances that specify a density range that must be achieved, rather than
establishing only a density ceiling. Do not allow single-family develop-
ment in multifamily zones unless a minimum density is achieved.

3. Require that any development or land division that is approved in
the absence of urban services be conditioned upon an approved concept
plan that considers the future location of urban facilities.

4. Prohibit serial partitioning. Require all land divisions to occur
through the subdivision process and ensure that urban services are
provided.

5. Require jurisdictions that allow any interim development or land
divisions in urbanizable areas to have detailed public facilities plans that
specify the location, source of financing, and schedule of construction for
future streets, sewer, water, and storm drainage facilities.

6. Require thatlocal zoning ordinances not allow single-family houses
in urbanizable areas where land is zoned for commercial, industrial or
multiple-family use.

The role of public facilities in UGB management

UGB policies will not succeed if public facilities do not accommodate
development. The trouble is, who pays for those facilities and how?! In
Oregon as elsewhere, many water and wastewater systems were financed
up to 75 percent by federal grants and low-interest loans through the
1960s and 1970s. After 1993, however, federal funds were no longer avail-
able. Federal support for new roads has also been reduced.

Transportation investments in the Portland area alone will come to
$3.5 billion over the next twenty years, including $1 billion for light rail
expansion. If these investments are not made, especially the light rail
investments, urban development would be more difficult to support.
Without planning, major transportation investments, especially in the
urbanizing fringe, will be followed by other major investments, such as
water, wastewater treatment, schools, fire stations, and parks and recre-
ation facilities. Such other investments may be inconsistent with Oregon’s
urban containment policies in certain areas and under conditions of ur-
ban sprawl. For its part, the state of Oregon has established a $100 million
revolving loan fund to help urban areas provide needed infrastructure.
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So how are facilities paid for? Oregon’s utility statutes give great
latitude to raise water and wastewater revenue through user fees,
connection fees, and miscellaneous fees and surcharges. Most
communities rely on state rebates of gasoline taxes to build local roads
although many communities finance roads out of property taxes. For most
other local facilities, the property tax has been the primary means of
financing. However, Ballot Measure 5, approved in 1990, limits property
taxes to $15 per $1,000 assessed valuation. Many urban areas had property
tax rates approaching, and sometimes exceeding, $30 per $1,000 valuation.
The new tax structure shifts financing of public schools substantially away
from local governments to the state government. Both local and state
governments will have less revenue with which to finance new
infrastructure to accommodate development within UGBs, and without
new infrastructure there will be pressure for more development in
exception areas and in resource lands. In addition, one provision of Ballot
Measure 5 requires a public vote on the use of tax revenue schemes, such
as tax increment financing, to finance urban redevelopment. This will only
complicate urban redevelopment.

Since the late 1970s, Oregon communities, especially those in rapidly
growing Portland suburbs, have used systems development charges and
systemn reservation fees to help pay for facilidies. The 1989 legislature
acceded to local government requests to formally enable communities to
assess, collect, and spend “systems development charges.” Systems res-
ervations fees are paid by developers in advance of facility construction,
such as wastewater treatment plant expansion, in order to reserve a cer-
tain capacity in that plant for their anticipated development. Troutdale
used this approach to raise enough revenues to build a new wastewater
treatment plant without having to depend on revenue bonds retired, at
least initially, on a user base that was less than one-tenth of the eventual
number of users.

Since 1986, however, the post-acknowledgment period of planning
now requires local governments to submit plan revisions and updates every
two to five years. Under this procedure, local governments must prepare
and implement capital improvement plans that show how facilities will

be financed. The Oregon legislature created a “special public works fund”
in 1991. The fund uses the borrowing capacity and favorable bond rat-
ing of the state to make financing of local government infrastructure more
affordable. The state pays all costs of issue. Local governments essentially
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borrow money from the state for less than they would pay to borrow else-
where. Each year, local governments submit loan proposals, which the
state then packages into a large issue. The fund is authorized for $100
million, but by 1993 it had only $15 million outstanding. Because of Bal-
lot Measure 5, many [ocal governments are reluctant to increase their debt,
at least until the implications of the measure for local fiscal structure
become better known.

The role of facility financing in achieving Oregon’s urban containment
objective has been understated by the LCDC and DLCD, if not the leg-
islature itself. An analysis by the Center for Urban Studies, Portland State
University, and Regional Financial Advisors, Inc. for DLCD (1990) re-
vealed several limitations in the ability of Oregon’s local governments to
adequately finance needed infrastructure such as:

1. Funding from Jocal and state sources accounts for only about half
of all anticipated infrastructure needs of local government.

2. State aid finances only about one-fifth of local government needs
for roads, water, and sewer facilities to accommodate urban development.

3. The state may not provide sufficient support for the financing of
schools, parks, open spaces, libraries, and police and fire facilities.

4. State loan opportunities are very nearly as expensive as market
sources of loans such as bonds, in contrast to many other states where
low-interest loans are made to local government for infrastructure
expansion.

5. Local governments do not make maximum use of user fees, systems
development charges, or special assessment districts to finance infrastruc-
ture expansion. Part of the problem is statutory limits but local
governments are also reluctant to increase debt financing burdens to ac-
commodate new development.

6. Ballot Measure 5 will limit local financing options and exhaust state
resources.

Existing local public facilities plans are probably not up to the tasks
that long-run growth management wants them to perform. Based on ECO
Northwest’s (1991) review of those plans, they concluded that 1) the state
does not have a consistent standard for the review of public facilities plans;
2) responsibility for determining needed public facilities projects (and es-
timating their costs and timing) is sometimes unclear; and 3)
acknowledged public facilities plans have not been prepared at a suffi-
cient level of detail or accuracy to make useful cost comparisons. The City




42 Planning the Oregon Way

of Bend looked only at city sewer and water facilities in developing its
public facility plan, and Bend’s most expensive transportation project—
the Bend Bypass—is not identified in its capital facilities plan.

In sum, financing new facilities needed to accommodate new devel-
opment has become more problematic in recent years rather than more
predictable or efficient. As a result, facilities may not be in place or pro-
grammed concurrent with new development. Some urban development
may be discouraged from locating in urban areas. Other development will
proceed but only by congesting or otherwise degrading existing facili-
ties. Certain local governments will expand the use of systems
development charges but others may deny development permits arguing
insufficient existing facilities and services.

Of additional interest is the role of facilities in directing development
into urban areas. This may seem an obvious proposition but the issue is
complex. For example, the majority of state highway expenditures in the
Bend, Brookings, and Medford case-study areas occur outside of UGBs
and may work against state land use policies intended to concentrate urban
growth inside UGBs. In the case study’s three less-urbanized counties
(Curry, Deschutes, and Jackson), rural areas accounted for about 85 per-
cent of state highway expenditures, compared to only 24 percent in the
three Portland-area counties. The Oregon Department of Trans-
portation’s mission of connecting urban areas requires expenditures on
highways in rural areas. Such expenditures enhance the attractiveness of
rural housing opportunities by aiding access to them.

What Are the Future Challenges?

In Oregon, future challenges will require redoubling of the state’s com-
mitment to preserving resource lands and forcing compact urban
development. The whole planning program was geared in 1974 to plan
for the year 2000. Indeed, all UGBs were designed to accommodate ur-
ban development needs to that year. There has been a lot of speculation

as to what happens after 2000.

Tim Ramis, a Portland land use attorney, suggests that UGBs and most
urban containment policies may “sunset” in the year 2000. He does not
think this is a likely outcome, butit will notbe litigated until at least Janu-
ary 1,2000. Gerrit Knaap of the University of Illinois suggests that UGBs
will remain in place and for all intents and purposes will not be extended.
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Opposition by residents of exception areas could contribute to a fixed
UGB.

One other idea advanced by this author is for selected UGB expan-
sion into urbanizable exception lands and creation of highly dense satellite
towns. The satellite towns would be strategically located outside major
urban areas; created out of existing towns where political, economic, and
social infrastructures exist to guide planning and development; linked to
major urban areas via transportation corridors including light rail if eco-
nomically feasible; and put into place through a combination of new
statutory authorities enabling private sector initiative in creating the sat-
ellite towns through redevelopment.

In part because of concerns over managing exception areas adjacent
to and near UGBs, and managing UGB expansion into those areas, the
LCDC adopted its Urban Reserve rule in 1992. The rule must be imple-
mented by seven cities: the Portland metropolitan area, Newberg, Hood
River, Sandy, Grants Pass, Brookings, and Medford. These arcas were
selected for mandatory application of the rule because of their popula-
tion growth, population size, and amount of development in nearby
exception land. Other cities may also implement the rule but they are not
required to do so.

By 1995, these seven urban areas must 1) temporarily stop up-zonings
in exception areas near UGBs; and 2) establish the extent to which the
UGB may be extended into certain exception areas over time. The ur-
ban reserves will include some farm and forest lands, but only to the extent
that development patterns, soil conditions, and related factors indicate
that such lands are necessary for conversion to urban uses.

In effect, the urban reserve rule indicates that LCDC has embraced
the third approach by creating the mechanism by which UGBs may be
expanded into urbanizable exception areas, and by which some outlying
communities may become larger satellite towns. It is interesting to note
that the LCDC requires application of the urban reserve rule in N. ewberg,
Hood River, and Sandy, all of which are within commuting range of the
Portland metropolitan area.

It is possible that the urban reserve rule will not be effective in
managing development of exception lands and allowing for timely
expansion of the UGB. The problem is that the rule tries to correct the
original mistake of not anticipating development of exception areas near
UGBs. But the horses are out of the barn; many exception areas within
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the urban reserve are substantially developed and occupied by people who
will fight UGB expansion.

In the meantime, pressure to expand the UGB is not yet evident.
Developers have little problem finding adequate parcels for reasonable
prices. But the time will come when the large easy-to-develop sites are
gone. That is when developers will test the UGB policies. It is expected
that once sites are exhausted out to the UGB, developers will hunt for
in-fill and redevelopment sites closer in. Ethan Seltzer of the Metropoli-
tan Services District calls this the “back wave” (Nelson 1990). However,
no one knows how developers and the market will actually respond.

While Oregon policy makers argue that strict farm land preservation
policies were aimed at sustaining the commercial agriculture industry,
few analysts believe that was the only motive. A major concern was sim-
ply to provide a scenic backdrop of open spaces around urban areas. Given
this perspective, some urban areas may consider arrangements to buy farm
land development rights. Indeed, Rena Cusma, executive director of the
Metropolitan Service District, has directed her staff to begin investiga-
tions into development rights acquisition around the Portland area UGB.

An “Ultimate” Urban Form?

The Oregon Land Use Act of 1973 aims to contain urban sprawl within
UGBs to the year 2000. That year is fast approaching. At a minimum,
the following questions have yet to be addressed:

1. Will resource lands continue to be preserved from any kind of de-
velopment?

2 Where will the needs of urban development be accommodated in
some way during the next century, if not within the present limits of
UGBs?

3. Should there be a reassessment of the hierarchy of cities and urban
places to identify those places that are ascending and should continue to
ascend in their geo-economic prominence? Should some places be allowed
or encouraged to rise in regional economic prominence, while other places
are maintained at present or lower levels of relative prominence? The
urban reserve rule begs this question.

4. Should there be clear consideration of the potential need for satel-
lite towns linked by a variety of transportation and communication
technologies?
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5. What should be the role of government in facilitating greater ur-
ban in-fill, redevelopment, and intensification of land uses? Should
government intervene in the land market to facilitate urban land conver-
sion processes if planning policy is frustrating these processes?

6. Should infrastructure resources be more consciously diverted to
urban areas to further facilitate compact urban development?

7. Should means be found to permanently acquire the development
rights of certain resource lands to form permanent greenbelts in such size,
shape, and proximity to markets as to sustain a critical mass of resource
activity?

8. Should government become more active in providing affordable
housing?

9. Should the state embark on statewide user-fee schemes to finance
state-funded facilities particularly highways, and impose marginal cost
pricing on users as an explicit way in which to reward people who choose
efficient use public facilities and services?

10. To what extent should the state rescind policy-driven utility, fa-
cility, and household subsidies that militate against compact urban
development in favor of urban sprawl?

The logical extension of Oregon’s statewide land use planning program
is the achievement of an ultimate urban form not only for the highly
populated Willamette Valley but for the entire state. The outline of this
ultimate urban form is already in place. It is composed of urban areas
contained within UGBEs; preservation of resource lands for nonurban uses
outside UGBs; the formal establishment of greenway corridors and the
informal establishment of greenbelts (working farms) around urban areas;
greater development occurring inside UGBs than outside; greater regional
coordination of planning and administration in the major urban centers;
and implementation of the urban reserve rule, which will result in selected
expansion of UGBs into exception areas and increased development of
some satellite communities in and near the Portland metropolitan area.
It is supplemented by a reviving agricultural economy combined with
increasing political awareness of UGBs and policies to preserve resource
lands among the citizenry. The challenge facing Oregon now is how to
properly recognize the urban form it has created through UGB policies
and its implications, in what manner it should be reassessed, and how best
to consciously facilitate that urban form. Now is the time for Oregon
planning institutions to think ahead to the twenty-second century.
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Notes

1. Tn an economic sense those who pay for infrastructure can be different from
those who actually write the checks. For example, developers may write the
checks for systems development charges and connection fees, but the home
buyer actually pays the bill. In some situations, taxpayers may pay the bill.
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CHAPTER 3
The Legal Evolution of the Oregon
Planning System

Edward J. Sullivan

he Oregon planning system involves a “federal” approach to land use
planning and regulation. A state agency, the Land Conservation and
Development Commission (LCDC), was created by statute in 1973 to
adopt mandatory goals for local governments (i.e., cities and counties) to
incorporate into their comprehensive plans. The commission also has the
power to adopt administrative rules to elaborate upon, or interpret, the
goals. LCDC is staffed by the Department of Land Conservation and De-
velopment (DLCD), which implements commission policy.

The real work of planning, however, goes on at the local level with
some state funding. Cities and counties are required to adopt
comprehensive plans which provide articulable standards for development
to be implemented through zoning, land division, and other regulations.
Local governments must coordinate their plans and activities with the
work undertaken by special districts (which provide school, water, and
other services) and state agencies.

In addition, the state has divested courts of jurisdiction over most land
use matters and given that jurisdiction to the Land Use Board of Appeals
(LUBA), which, with some exceptions, reviews state agency, special dis-
trict, or local government land use decisions. Review of LUBA decisions
is undertaken at the appellate court level.

As this chapter will illustrate in detail, the system is predicated upon a
proactive state agency, LCDC, setting statewide standards (or “goals”)
and enforcing their incorporation in local plans and regulations by cities
and counties. The system is heavily influenced by private interest groups
and individuals who are concerned with application and enforcement of
state policy and who seek to move public agencies in a certain direction.
LCDC, LUBA, and the courts provide several forums for doing so.
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A number of characteristics set Oregon’s program apart from those
of other states. These include:

1. A heavy emphasis on procedure in quasi-judicial decision making,
including notice, opportunity to be heard, and a reasoned explanation for
decisions made in the light of the facts found and the law to be applied.

2. A requirement that land use decisions not be ad boc, but based upon
previously determined policy set forth in a city or county comprehensive
plan.

3. A requirement that local comprehensive plans be based upon state
policy set forth in the statewide planning goals and be the result of citi-
zen participation.

4. A policy emphasis on conservation of agricultural and forest lands
and natural resources.

5. A policy that requires cities and counties to agree upon urban growth
boundaries, which separate “urban lands” (which include cities) from
“rural lands” (areas with sparse settlement where urban growth is not ex-
pected). Housing needs must then be identfied and a means formulated
to provide for sufficient density and types of dwellings to meet that need.
Infrastructure needs within urban areas must also be determined.

6. Means by which plans are reviewed and found to be in compliance
with the state goals. Plans and implementing regulations, and any amend-
ments, are reviewed by the state for continued compliance with the goals.
Enforcement action is available.

7. Finally, a state agency (LUBA) is provided to review those public
agency land use decisions upon request by other public agencies, inter-
est groups, and citizens.

The purpose of this chapter is to give the reader the legal framework
of the Oregon program. Much is omitted for reasons of space. Additional
information is available from DLCD, the Oregon State Bar, and 1000
Friends of Oregon (a public interest group which often participates in
proceedings before LCDC and LUBA).

The establishment of Oregon’s planning system in 1973 may well have
been a historical accident. It came at a time when Tom McCall, a very
popular governor, found a receptive audience for his warnings that, with-

out planning, the state would lose its most fertile farm and forest lands,
spoil its coastlines, and ignore its housing needs. It followed an unsuc-
cessful legislative effort in 1969 to require the state’s cities and counties
to adopt comprehensive plans and zoning regulations. The time was also
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ripe for the Oregon Supreme Court to consider the nature of planning
and its relationship to regulation of the use of land. A happy coincidence
of concern over the natural and human environment, a commonly held
belief that planning and regulation could avoid future problems, and an
enlightened judiciary all occurred at the same time.

One of the more significant features of the Oregon planning system
is that zoning and other forms of land use regulation are subordinate to
the comprehensive plan. This principle was actually established in case
law before the program was fully implemented. In Fasano v. Board of County
Commissioners of Washington County,' the Oregon Supreme Court deter-
mined that the state’s zoning enabling legislation required counties to have
comprehensive plans and to carry out those plans in their zoning, subdi-
vision, and other land use regulations. That court came to the same
conclusion with regard to cities in Baker v. City of Milwaukie.* In that case,
the court likened the comprehensive plan to a constitution for land use
decision making.}

As a result of the Fasano and Baker decisions, citizens may expect pub-
lic policy to be articulated in the comprehensive plan and carried out in
zoning and other implementing regulations. In addition, the comprehen-
sive plan provides a policy foundation upon which rezoning and other
land use decisions are to be based rather than having policy decided on a
piecemeal, ad boc basis as under the majority interpretation of Section 3
of the federal Standard Zoning Enabling Act (Sullivan and Kressel 1975).

Because the comprehensive plan is the basis for zoning and other land
use regulatory actions, Oregon courts do not utilize a substantive due
process analysis when those actions are challenged. About fifteen states
have followed the Fasano rationale. As noted elsewhere (Sullivan 1990),
“[m]any state courts, however, were skeptical of that rationale, perhaps
because of the longstanding identification of the comprehensive plan
under the Standard Act with the zoning map, and perhaps because there
was no requirement in most states that there be a comprehensive plan.”
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State Goals and Local Plans

Goal formulation and amendment

LCDC has the responsibility of establishing state policy through the
adoption or amendment of goals, or planning standards, which apply to
state agencies, special districts, and local governments through local gov-
ernment plans and implementing regulations.

Though there are mandatory considerations in the adoption and
amendment of goals, such as existing state agency, local government, and
special district plans, and a list of additional considerations found in ORS
197.230 (b), in practice these considerations have rarely affected the for-
mulation or amendment of the existing nineteen statewide planning goals.
LCDC has used its own compass in determining which goals to adopt or
amend.

The commission has been required since 1977 (Chapter 664, Oregon
Laws 1977) to make a finding of need for the adoption or amendment of
a goal. In practice, that finding has been relatively easy to make. Under
that same legislation, LCDC must also design goals to provide a reason-
able degree of flexibility in their application. LCDC is prohibited from
making its goals “specific land management regulations.” The goals,
however, have provided the basis for such regulation, particularly in the
Willamette River Greenway and coastal areas.

A detailed process for goal adoption and amendment requires DLCD
to hold at least ten hearings throughout the state. After the hearings, the
draft goal or amendment must be submitted for comments from the Citi-
zen Involement Advisory Committee, the Local Officials Advisory
Committee, and the Joint Legislative Committee on Land Use. The
commission itself must hold at least one public hearing. If the draft is
adopted, the commission must establish a schedule for an effective date
for the new or amended goal, which must be atleast one year from adop-
tion, unless compelling circumstances dictate otherwise.

DLCD is responsible for notifying local governments of the adoption
of any new or amended goal, administrative rule, and land use legisla-
tion. In each case, the local government must amend its plans and
regulations during the post-acknowledgment and periodic review pro-
cesses. If a local government fails to take action, that failure may be the
basis for enforcement action.
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Acknowledgment

"T'he process by which the goals are applied through local government
plans and regulations involves both acknowledgment and enforcement.
Acknowledgment is the formal recognition by LCDC that local plans and
regulations, read together, meet the goals.

Initially, the legislature and the planning community had failed to
understand how significant the decision to recognize compliance with the
goals would become. With the adoption of statewide planning goals in
1974 and 1975, local government decisions were required to meet both
the goals and local plan and regulatory provisions. An important land use
decision could be delayed or defeated for failure to demonstrate
compliance with the goals. Moreover, a body of case law grew up around
the goals. Local governments and the development community had a
significant incentive to secure acknowledgment so that only local plans
and regulatory provisions, which, at least in theory, met the goals, would
control local decision making. Although acknowledgment was not part
of the original Senate Bill 100, it was added in 1977 to provide a point at
which formal recognition could be undertaken and that decision reviewed
by dissatisfied participants.

The 1977 legislative session that formalized acknowledgment also
provided for administrative and judicial review of the acknowledgment
decision. Acknowledgment is requested by cities and counties and, in one
case, by the Metropolitan Service District. The acknowledgmentrequest
is submitted to the DLCD director, who then prepares a detailed report
analyzing whether the plan and regulations meet each of the applicable
planning goals (some goals, such as the coastal goals, are not applicable
to all jurisdictions).

ORS Ch.197 specifies in detail the process for obtaining oral and writ-
ten comments, establishes which persons or governmental agencies have
the right to contest acknowledgment requests, and provides a procedure
for those submitting comments to take exception to the director’s draft
report. T'he commission reviews the plan and implementing regulations,
the comments of objectors and others, the draft staff report, the excep-
tions, and any supplemental response by the director.

LCDC might respond in three ways to an acknowledgment request:

1. The request may be granted, subject to appeal to the Court of Ap-
peals. This means that the local plan and implementing regulations are
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the sole criteria for state agency, special district or local government land
use decisions.

2. Acknowledgment may be denied because the plan and implement-
ing regulations are at variance with the goals. This rarely occurs; if it did,
enforcement action could be taken.

3. The most frequent action is a continuance (usually from 30 to 180
days) to give the local government an opportunity to cure specified defi-
ciencies in its plans and regulations as detailed in a compliance schedule.
Those aspects of the plan found to be in compliance are appealable to
the Court of Appeals.

At this time, all 241 cities and 36 counties have been acknowledged,
so that the initial acknowledgment process is no longer relevant. If a new
city were created on rural land and sought to urbanize, this process might
again be used; however, most new cities will be created on urban land
and will already have an urban planning background from which to work.
The attention of local governments in Oregon is now more focused upon
the periodic review process, discussed below, in which plans are reviewed
on a four- to ten-year basis to determine continued compliance with the
statewide planning goals.

Rule making

LCDC has the power to adopt administrative rules to fulfill its respon-
sibilities. These include normal state agency rules required under the
Oregon Administrative Procedures Act such as adoption of rules, con-
tested case procedures, and public records. There are also matters relating
to express statutory grants, former statutes which allowed the commis-
sion to hear cases filed with it relating to the goals, acknowledgment
procedures, application of goals to incorporation of new cities, adoption
of the goals themselves, post-acknowledgment and periodic review pro-
cesses, and state agency coordination. Of greatest importance, however,
are LCDC’s rules dealing with the interpretation of the statewide plan-
ning goals.

Previously, DLCD assembled policy papers thatinterpreted the goals,
but failed to adopt these papers as rules. The legislature prohibited this
practice in 1981, confirming the predilection toward rule making. Be-
cause the goals frequently use loose language, rules often interpret and
clarify the meaning of the terms. Specific rules have been developed cov-
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ering agricultural lands, forest lands, housing in the Portland Metropoli-
tan area, housing, citizen involvement, public facilities planning, natural
resources, classifying Oregon estuaries, the Willamette River Greenway,
and urban reserves.

Enforcement

The process of enforcing the implementation of the statewide goals
has become a complicated task since it was first authorized by the legis-
lature in 1977. Under the current system, persons other than the DLCD
or LCDC may request an enforcement order by presenting written rea-
sons to the affected local government and requesting relevant changes.
The requestor and local government may enter into mediation and the
department may join if the other parties so request. If the requestor is
not satistied with the local response, he or she may present a petition to
the commission.

The commission is authorized to order a local government, special
district, or state agency to bring its plan, regulations, or decisions into
compliance with the goals or acknowledged plans and regulations. In
determining that an order should be issued, LCDC must state the nature
of noncompliance and necessary corrective actions. This final order is
reviewable by the Court of Appeals. The order can include development
limitations and the withholding of state shared revenues. The commission
may institute further judicial action to enforce its order.

Post-acknowledgment review

It soon became apparent that much would be lost if plans and regula-
tions were acknowledged but the state no longer had a role in participating
in amendments to these plans and regulations. In 1981, the legislature
approved detailed procedures to enable LCDC to review these amend-
ments. Local governments must send notices of proposed amendments
to the director at least 45 days before the final hearing on the amend-
ments. No notice is required if the local government believes the goals
do not apply to the proposal or there are emergency circumstances re-
quiring expedited review. In either case, the local government must submit
a copy of the adopted amendment to the director and any person may

appeal the amendment to LUBA.
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DLCD is required to give notice of plan and regulatory amendments
to those who have so requested. The department can participate locally
in the amendment process by notifying the local government of any con-
cerns and recommendations it has. However, DLCD may choose not to
participate in local proceedings. Upon adoption, the local government
must send a copy of the amendment along with findings justifying ap-
proval to the director. Anyone who participated locally in the adoption
of the amendment may make an appeal to LUBA. The director and any
other person who did not participate may appeal the amendment if the
adopted version differs from that originally submitted to the director.

Unless appealed, or if affirmed on appeal, the amendment is deemed
acknowledged. The director or LUBA, as appropriate, are authorized to
issue a certificate of acknowledgment upon request of any person.

Periodic review

In another major program adjustment similar to the acknowledgment
process, the Oregon legislature in 1981 instituted a formal process for
periodically reviewing acknowledged plans and implementing regulations
to assure their continued compliance with the goals. This process was sub-
stantially revised by the 1991 legislature.

Local governments are required to review their plans and regulations
in accordance with a schedule adopted by LCDC, usually between four
and ten years after acknowledgment or the last periodic review. LCDC
can develop a schedule to allow regional coordination of periodic review.

The department begins the process by notifying the local government
thatit is scheduled for periodic review and outlining review requirements
along with the information which must be submitted. The local govern-
ment then reviews its citizen participation program, plan, and regulations.

On the basis of self-examination, the local government may determine
that no work program is necessary, either because the plan and regula-
tions meet the goals or because the plan and regulations have been
amended through the post-acknowledgment process. Otherwise, the lo-
cal government must develop a work program for meeting the periodic
review criteria with a completion date for each task. The criteria are:

1. There has been a substantial change in circumstances in the find-

ings or assumptions upon which the comprehensive plan or land use
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regulations were based, so that they are out of compliance with statewide
planning goals.

2. Implementation decisions and their effects, are inconsistent with the
goals.

3. There are issues of regional or statewide significance, inter-
governmental coordination of state agency plans, or programs affecting
land use which must be addressed in order to bring comprehensive plans
and land use regulations into compliance.

The local government transmits its assessment to the director, who
determines whether the periodic review criteria have been met and may
also coordinate work programs. The director may approve the evalua-
tion and work program or the local determination that no work program
is necessary, reject that evaluation and work program and suggest
resubmittal by a specified date, or refer the evaluation and work program
to LCDC.

The director’s decision may be appealed to the commission under its
administrative rules. The commission’s decision is appealable to the Court
of Appeals. The work program stage is important, for the tasks normally
may not be revisited later if the local government or any other party wishes
to challenge that stage. The commission may modify an approved work
program under limited circumstances. Once adopted, the work program
is implemented through adoption of plan or regulatory provisions and
submission at that point to the director. Persons objecting to the con-
formity of those tasks to the work program and the goals may appeal the
same to the director, the commission and the appellate courts.

State Goals and Intergovernment Coordination

State agency coordination

One of the most difficult parts of the state’s planning program deals
with the relationship between acknowledged local government plans and
regulations on the one hand and state agency programs and rules on the
other. The structure and theory of the Oregon land use program is that
local governments are the primary units for land use planning activity.
LCDC may adopt goals and review local plans and regulations for con-
formity, butitis the local government which is the medium for expression
of that policy. This means that state programs are at least theoretically
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subject to coordination and approval by local governments. Relatively few
issues have arisen in this area, but great potental for conflict remains.

With the express exemption of the Forest Practices Act or other pro-
grams exempted by another statute, state agencies “shall carry out their
planning duties, powers and responsibilities and take actions that are
authorized by law with respect to programs affecting land use” in com-
pliance with the statewide planning goals #nd acknowledged local plans
and regulations. The nature of this dual obligation is virtually unexplored
in case law.

Something akin to the process of acknowledgment occurs with regard
to state agencies—certification of state agency rules and programs. Upon
request of the department, state agencies mustsubmit: 1) their rules and
summaries of programs affecting land use; 2) a program for coordina-
tion to assure compliance with state goals and compatibility with
acknowledged city and county comprehensive plans;* 3) a program for
coordination with federal agencies, other state agencies, local govern-
ments and special districts; and 4) a program for cooperation with and
technical assistance to local governments.

The director reviews the submittals and forwards findings as to com-
pliance and compatibility to LCDC, which musteither certify the agency’s
coordination program or determine thatitisinsufficient. Until an agency
is certified, it must make findings when adopting or amending its pro-
grams “as to the applicability and application of the goals or acknowledged
comprehensive plans.”

LCDC must also adopt rules to assure that state agency permits are
issued in compliance with the goals and consistent with acknowledged
comprehensive plans and regulations. The rules are required to state the
extent to which state agencies may rely upon local determinations of
compatibility. If the plan and regulations are not acknowledged, the state
agency must be supported by independent goal compliance findings.

State agency programs, rules, or actions are not deemed compatible
with acknowledged plans if the action is not allowed under that plan. The
agency may apply its own statutes and rules to condition or limita use to
make that use conform to the acknowledged comprehensive plan. A state
agency is exempted from acting compatibly with local acknowledged plans
ifits plan or program relating to land use was not in existence at the time
of acknowledgment of the local plan and regulations and the agency dem-
onstrates that: 1) the plan or program is mandated by state or federal law;
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2) the plan or program is consistent with the goals; 3) the plan or pro-
gram has objectives which cannot be achieved in 2 manner consistent with
the local plan and regulations; and 4) the agency has complied with its
certified state agency coordination program. This exemption is yet to be
tested.

There is actually very little experience with state agency coordination,
as the courts weigh the delegation of legislative authority to agencies other
than LCDC against the state agency coordination statute and are reluc-
tant to equate coordination with operational control over state
government. The next two decades of state planning will no doubt re-
solve these difficult issues.

Local government coordination

Each county is responsible for coordinating all planning activities af-
fecting land use within the county, including the activities of the county,
cities, special districts, and state agencies to assure an integrated com-
prehensive plan for the entire county. By statute, “[a] plan is ‘coordinated’
when the needs of all levels of governments, semipublic and private agen-
cies and the citizens of Oregon have been considered and accommodated
as much as possible.” While this definition provides little specific guid-
ance, two hallmarks have been identified for a properly coordinated plan:

1. The makers of the plan engaged in an exchange of information
between the planning jurisdiction and affected government units, or at
least invited such exchange; and

2. The jurisdiction used this information to balance the needs of all
governmental units as well as the needs of citizens in the plan formula-
tion or revision.®

Counties and cities may elect to form a regional planning authority to
exercise the coordination responsibility granted to counties.’

By state mandate that dates back to SB 100, the general authority to
plan and regulate land use within the Portland metropolitan area, which
encompasses most of Multnomah, Clackamas, and Washington counties,
is exercised by the Metropolitan Service District (Metro).® This author-
ity includes the adoption and enforcement of regional land use planning
goals and objectives, the preparation and enforcement of functional plans
(air and water quality, transportation, etc.), designation of areas and ac-
tivities of significant regional impact, review of local comprehensive plans,
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and the coordination of planning within the region, including the review
and coordination functions which would otherwise be required of the
three counties within the agency’s territorial planning jurisdiction.

Special districts provide within unincorporated areas public services
typically provided by cities. They do not have an obligation to prepare
comprehensive plans, but must exercise their planning responsibilities in
accordance with LCDC goals. In 1977, the legislative assembly provided
a mechanism for facilitating coordination between special districts and
counties. Each special district must enter into a cooperative agreement
with the county in which it is located.’

The Land Use Board of Appeals

The Land Use Board of Appeals (LUBA) was first created in 1979 as a
means of consolidating review of land use decisions of local governments,
state agencies, and special districts. The legislature wished to remove
review of local land use decisions from the circuit courts of the state, where
review was lengthy, costly, and undertaken by judges who rarely saw land
use cases. Circuit courts either took cases by way of declaratory or in-
junctive relief, which normally required a trial and dealt with matters of
legislative policy, or by the ancient Writ of Review, for quasi-judicial
decisions of local government in which policy was applied to a particular
case. There was no statute of limitations for declaratory or injunctive
relief, while there was a sixty-day period for use of the Writ of Review.
These methods were very costly, as a practical matter required the use of
lawyers, and often resulted in decisions which contradicted each other
on legal points so that a further appeal was required. The major reason
for the change is set forth in the legislative policy for review of land use
decisions, i.e. that time is of the essence in undertaking such review.

The board consists of three members appointed by the governor and
confirmed by the Senate for four-year terms. Board members must be
attorneys admitted in Oregon. The board’s main offices are in Salem, but
it may hear cases in any part of the state. While each referee may sit in-
dependently on a case, the practice is to hear cases as a full board. The
chief referee then assigns a board member to write the opinion.

LUBA was granted power to review both legislative and quasi-judi-
cial land use decisions of a local government, state agency, or special
district. The term “land use decision” is critical to an understanding of
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LUBA’s jurisdiction, for the board has exclusive jurisdiction over such
decisions, except as provided by statute. ORS 197.015(10) defines such a
decision as one involving a local government or special district adoption,
amendment, or application of the statewide planning goals, a compre-
hensive plan provision, or a land use regulation, or a state agency decision
where the agency is required to apply the goals. As a practical matter,
Oregon appellate courts have given LUBA a wide jurisdictional latitude,
as they find a legislative direction to do so. As a result, issues as disparate
as street improvements, urban renewal decisions, and minor land parti-
tions have been found to be land use decisions.

The grant of jurisdiction to LUBA does not affect other grants of land
use regulatory powers, such as that to LCDC to adopt and administer
the statewide planning goals and to the Court of Appeals to undertake
judicial review. For state agencies, however, the Court of Appeals has
exclusive review authority unless the land use decision is an “order in other
than a contested case,” which are heard by LUBA instead of the circuit
court. Thus, most state agency decisions will be reviewed by the Court
of Appeals, rather than LLUBA.

There are other limitations to LUBA’s review authority:

1. LUBA has no authority to review forest practices rules, programs,
decisions, determinations, or activities. This exclusion reflects the political
power of the timber industry in Oregon. These matters rest with the cir-
cuit courts or the Court of Appeals.

2. Circuit courts retain jurisdiction to deal with enforcement of local
land use regulations and LUBA orders. However, many local governments
have found it cheaper and easier to have internal enforcement mecha-
nisms requiring a participant to take an appeal to LUBA within 21 days
of the local enforcement decision as a means of containing enforcement
costs. Thus, the use of the trial court system in Oregon land use appeals
is minimal.

3. LUBA also lacks authority to review ministerial acts, i.e. those in-
volving determinations in which no discretion is exercised, such as the
issuance of building permits, or where only factual determinations (e.g.
the calculation of a setback) are involved.

4. LUBA does not have authority in those areas delegated to LCDC,
including acknowledgment or periodic review.

Inall cases, the challenged decision must have been given after exhaus-

tion of all remedies available by right.




62 Planning the Oregon Way

LUBA normally confines its review to the record before the local
government. In rare cases where matters outside the record are cause for
reversal or remand, LUBA may hold evidentiary readings. The board
must render its final order within 77 days of the date the record is settled,
except in specified instances. LUBA frequently requests parties to waive
the 77-day deadline and may enter an order on its own motion extend-
ing its decision period.

LUBA may affirm, reverse, or remand respondent’s decision. Remand
is more common than reversal, as the latter indicates the decision cannot
be cured by further proceedings. The board will reverse or remand the
land use decision under review if it finds that the local government, state
agency, or special district exceeded its jurisdiction; failed to follow the
procedures applicable to the matter before itin a manner that prejudiced
the substantial rights of the petitioner; made a decision not supported by
substantial evidence in the whole record; improperly construed the ap-
plicable law; or made an unconstitutional decision.

The most common grounds for review are improper construction (or
misinterpretation) of the applicable law and making a decision not sup-
ported by substantial evidence in the whole record. Respondent is
generally required to explain its decision in terms of what facts it believed,
how it construed the law, and how it arrived at its decision in the light of
the facts found and the law it construed. Moreover, where there are con-
tested facts (e.g. whether a use is a “customary farm practice,” or whether
the level of service at an intersection is at a certain level), there must be
evidence that a reasonable person could support the decision that was
made after review of both supporting and opposing evidence.

Jurisdiction is rarely an issue before LUBA. Errors in notice or de-
scription are often viewed by LUBA as merely procedural, so that the
petitioner bears the burden of demonstrating how the error prejudiced
his or her substantial rights. Similarly, constitutional issues rarely occur
at LUBA, though the board has the exclusive authority to review these
in the context of a land use decision.

Judicial review of LUBA orders may be sought in the Oregon Court
of Appeals. This review is confined to the record before LUBA and the
court may reverse or remand LUBA’s decision only if it finds the order:
1) unlawful in substance or procedure and prejudicing substantial rights
of the petitioner; 2) unconstitutional; or 3) not supported by substantial
evidence in the whole record as to facts found by the board. If the Court
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of Appeals reverses or remands LUBA’s order, LUBA must respond to
the court’s opinion within thirty days.

Local Decision Making

Procedural protections in local land use decision making were first rec-
ognized by the Oregon Supreme Court in Fasano v. Washington Co.
Comm.* In Fasano, the court ruled that the rezoning of a limited geo-
graphic area was a quasi-judicial act rather than a legislative act." In dicta,
the court noted that participants in a quasi-judicial proceeding are due
certain procedural rights, including “an opportunity to be heard, an op-
portunity to present and rebut evidence, to a tribunal which is impartial
in the matter . . . and to a record made and adequate findings executed.”"?

Since the Fasano case, notice and hearing requirements have been
embraced, expanded, and spelled out in greater detail by the courts and
the legislative assembly. Today, the governing body of each locality must
adopt procedures for the conduct of hearings on quasi-judicial decisions
consistent with those requirements.” Only ministerial decisions may be
exempted from notice and opportunity for hearing requirements.

The issue of what constitutes a quasi-judicial decision has remained
controversial since the Fasano decision. However, the focus of the con-
troversy has shifted from the distinction between legislative and
quasi-judicial acts to that between quasi-judicial and ministerial acts. This
is due to the fact that, since the adoption of statewide goals by LCDC,
there is little legislative land use decision making at the local level, as the
adoption or amendment of most local land use plans and ordinances re-
quire the application of LCDC goals, thus constituting quasi-judicial
decision making.

Ministerial decisions are those which involve no discretion on the part
of the decision maker. These decisions simply require the application of
clear and objective standards. An example is the determination that lots
created by a subdivision comply with the required minimum lot area. In
1986, in Doughton v. Douglas County," the Oregon Court of Appeals
applied a narrow interpretation of what constitutes a ministerial decision
and in the process brought a great deal of local land use decision making
within the ambit of statutory notice and hearing requirements. In
Doughton, the court found that the county’s determination that a proposed
dwelling was a “dwelling . . . customarily provided in conjunction with a
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farm use,” constituted the exercise of discretion because it depended on
“facts . . . which are not determinable by simple reference to general
provisions of the [county’s] ordinance.”®* Therefore, the court ruled that
the issuance of a building permit for the proposed dwelling was not a
ministerial decision.

The Doughton opinion and several subsequent LUBA decisions have
had significant implications for local decision makers.'* Many determi-
nations once thought of as ministerial are being treated as discretionary
and therefore afforded all the procedural safeguards required by statute.
While ensuring greater opportunity for affected persons to have input
into the decision-making process, this broad interpretation has slowed
down and increased the cost of the local permit process.

The permit process

Each county and city is required to adopt procedures for quasi-judi-
cial decision making. State statutes provide general guidelines and allow
localities to tailor their procedures to meet local needs.

The locality must provide a consolidated procedure by which an ap-
plicant may apply at one time for all permits or zoned changes needed
for a development project. Typically, the application will be reviewed by
planning staff and a formal report and recommendation will be submit-
ted to the decision maker.

With some exceptions, the application must receive at least one pub-
lic hearing. The procedures governing the conduct of quasi-judicial
hearings are set forth by statute. Notice of the hearing must be provided
to the applicant and to the owners of property located within a specified
distance of the affected property.

Testimony and evidence at the hearing mustbe directed at the appro-
priate decision criteria. All parties have the right to rebut the evidence
and testimony presented. Failure to raise an issue with sufficient speci-
ficity to afford the decision maker and the parties an opportunity to
respond precludes an appeal to LUBA based upon that issue.

Approval or denial of an application must be based on standards and
criteria set forth in the comprehensive plan, zoning and other implemen-
tation ordinances, and other local regulations, and be supported by
findings based on evidence in the record of the hearing.”” Regarding the
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adequacy of findings in quasi-judicial land use hearings, the Oregon Su-
preme Court has noted:

No particular form is required, and no magic words need be

employed. What is needed for adequate judicial review is a clear

statement of what, specifically, the decision-making body

believes, after hearing and considering all the evidence, to be the

relevant and important facts upon which its decision is based.

Conclusions are not sufficient.'®

Subsequent opinions have emphasized that findings must “(1) identify
applicable criteria, (2) find facts pertinent to those criteria, and (3) contain
an explanation of the rational nexus between the facts, the criteria, and
the result.”” Written notice of the approval or denial must be given to
the applicant and all parties to the proceeding.”

]

By statute, approval or denial of a land use application must be based
on the standards and criteria that apply when the application is first sub-
mitted, if it is complete when submitted, or if the applicant submits
additional requested information within 180 days after the application
was filed. This provision is intended to prevent a locality from tighten-
ing or relaxing standards for approval of a pending application.”

In an effort to simplify the land use decision-making process for cer-
tain classes of proposals, the 1991 legislative assembly enacted legislation
creating a new category called a “limited land use decision” which is not
subject to the quasi-judicial procedures.’? A limited land use decision is
defined as:

A final decision or determination made by a local government

pertaining to a site within an urban growth boundary which
concerns:

(a) The approval or denial of a subdivision or partition . . . (b)

The approval or denial of an application based on discretionary

standards designed to regulate the physical characteristics of a

use permitted outright, including but not limited to site review

and design review.”’

For limited land use decisions, the local government must provide
notice of the proposal to owners of nearby property and any recognized
neighborhood or community organization. Citizens then have fourteen
days to submit written comments on the proposal. The approval or de-
nial of the proposal must be based upon and accompanied by a statement

of criteria and relevant findings and a notice of decision must be sent to
the applicant and any person who submits comments.?*
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Discretionary approval or denial of a proposed development may be
made without a hearing if notice of the decision is provided to all per-
sons who would otherwise be entitled to notice of a hearing and an
opportunity for appeal to the planning commission or governing body is
provided. The appeal mustbe de novo, that is the matter mustbe addressed
anew as if no prior decision on the proposal had been rendered.

In addition to providing for local review of decisions made without
hearings, localities may establish procedures for the review of action of a
hearing officer or other decision maker. The locality may prescribe that
the planning commission or governing body or both are to hear such
appeals. However, such internal review procedures are generally not
mandated by statute and the governing body may provide that the deter-
mination of the original decision maker is final.

Regardless of what decision-making procedures are adopted by a lo-
cality, final action on an application for a permit or zone change, including
the resolution of all local appeals, must be taken within 120 days after
the application is completed. If the locality fails to take final action within
the 120-day period, the applicant may file for a writ of mandamus to com-
pel the governing body to issue the approval. The governing body can
prevent the writ from being issued only by showing that the approval
would violate a substantive provision of the local comprehensive plan or
land use regulations.

Conclusion

The beginning of this chapter noted the happy coincidence of a number
of political and legal currents that helped to give birth to the Oregon
planning program. The consensus that each local government must have
a binding comprehensive plan to provide the basis for further regulation
is not a majority view in the United States, even today. To these views,
Oregon added the notion of a state agency which would promulgate bind-
ing standards, against which city and county comprehensive plans and
regulations would be weighed by that same agency. Enforcementauthor-
ity was also provided to that agency to assure that state policy was not
frustrated. As time went by, review of amendments to those plans and
regulations and overall review of the entire package of the local govern-
ment plan and its implementing regulations were added. Finally, an
adjudicative body to weigh challenges to local government planning ac-
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tions was added. Few states have more than two of these features; none
but Oregon has all of them.

For planners commencing their careers in Oregon or coming to the
state from elsewhere, the Oregon planning program often appears as a
bewildering mass of agencies and regulations which require much study
and experience. Assistance comes from their peers, from DL.CD, and from
their professional organizations, such as the Oregon Chapter of the
American Planning Association. Some planners find the system too law
oriented, rather than oriented to their own planning discipline. None-
theless, most planners would agree that the relative complexity of the
system is an adequate tradeoff for the certainty provided in the decision-
making process.
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Notes

1. 264 Or. 574, 507 P2d 23 (1973).

2. 271 0r. 500, 533 P2d 772 (1975).

3. Id. at 507.

4. The differences between compliance and compatibility are unexplored by
caselaw.

. ORS 197.015(5).

6. Rajneesh Travel Corp v. Wasco County, 13 Or. LUBA 202, 210 (1985).

7. ORS 197.190(3). To date, no such regional planning authority has been
established under this provision.

8. Id.
9. The provisions of Ch. 804 Or. Laws 1993 (Enrolled SB 122) also provide
for special district coordination with local governments and provide a

remedy through an LCDC enforcement order for failure of a special
district to do so.

U

10. Note 1, supra.

11. Id. at 581. (A quasi-judicial act involves the application of general policies
contained in the comprehensive plan; a legislative act involves the forma-
tion of policy.)

12. Id. at 588.

13. ORS 215.412 and 227.170.

14.82 Or. App. 444, 728 P2d 887 (1986).

15. Id. at 449.

16. See McKay Creek Valley Assn. v. Washington County, 18 Or. LUBA 71
(1989) (determination that proposed dwelling is “customarily required to
conduct the proposed farm use” is a discretionary decision) and Nicolai v.
City of Portland, 18 Or. LUBA 168 (1090) (city approval of minor land
partition was a discretionary decision).

17. Fasano v. Board of County Commiissioners, supra, note 1 at 588.

18. Sunnyside Neighborbood Assn. v. Clackanas County Conmnissioners, 280 Or. 3,
569 P2d 1063 (1977).

19. 2 Land Use, note 22, tnfra, sec. 35.35, citing Lee v. City of Portland, 57 Or.
App. 798, 805, 646 P2d 662 (1982); Dougherty v. Tillamook County, 12 Or.
LUBA 20, 31 (1984).

20. ORS 215.416(10) and 217.173(3).

21. Compare Kirpal Light Satsang v. Douglas County, 96 Or. App. 207, 772 P2d
1346 (1989) with Sunburst II Homeowners Assn. v. City of West Linn, 101 Or.
App. 458, 790 P2d 1213 (1990). In Kirpal, the Court of Appeals held that
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once an application is filed, the parties are bound to the standards and
criteria in existence at the time of filing, rather than subsequently adopted
standards and criteria. In Sunburst II, the Court of Appeals found no
violation of the provision when, after LUBA found a city proposal inconsis-
tent with City code provisions, the City amended the code, submitted a
new application to itself, and approved the same. This, of course, was why
the Court of Appeals affirmed the City’s action of allowing a new applica-
tion to be submitted and reviewed by a different standard. But see Terriro-
rial Neighbors v. Lane County, 16 Or. LUBA 641 (1988) and Gilson v. City of
Portland, XXX Or. LUBA XXX (LUBA No. 91-93, November 15, 1991).

22.1991 Or. Laws Ch. 814 14.
23.Id. atsec. 1.
| 24. ORS 215.416(11) and 227.175(10).
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CHAPTER 4

Irreconcilable Differences:

Economic Development and Land Use
Planning in Oregon

Matthew 1. Slavin

he link between economic development and land use planning is close.
A community’s ability to capture a share of local and regional growth
depends upon its ability to compete with other communities on the
locational attributes and price of space. Land use planning plays a key
role in determining this competitiveness.

Oregon has acknowledged the link between economic development
and land use planning in its comprehensive statewide growth manage-
ment system. The Oregon system is driven by nineteen goals, each of
which serves as a general standard for local land use planning activities.
Goal 9 mandates that local land use plans include provisions to promote
development and diversification of Oregon’s economy. In practice, how-
ever, Oregon has manifested this linkage between economic development
and land use planning only perfunctorily. This chapter attributes the
weakness of this link to regional disparities in the level of political sup-
port for economic development and land use planning, to differences in
the state’s economic development and land planning agencies’ percep-
tions of their mandates to plan, and to the fragmentation characteristic
of Oregon’s system of state government.

The Politics of Oregon’s Planning Mandates

Oregon’s landmark system of statewide land use planning is a product of
the 1973 session of the Oregon legislature, which created the Land Con-
servation and Development Commission (LCDC) and charged it with
developing statewide growth management goals. One of the driving forces

71
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behind the act was the heavy development pressure bearing upon
Oregon’s Willamette Valley. Employment in the valley expanded by 43
percent between 1965 and 1973, compared to 28 percent in the nation as
a whole. Urban sprawl threatened thousands of acres of valley farm and
forest land, raising fears, as John DeGrove (1984) has put it, that a “tide
of urban development would eventually wash over the Willamette Val-
ley,” turning a “natural paradise into a polluted nightmare.”

Similar but less evident pressures also affected parts of coastal, east-
ern, and southern Oregon during this period. Whereas the Willamette
Valley was home to a diversified economy composed of manufacturing
and service industries, government, education, and agriculture, economic
activity elsewhere in Oregon focused largely upon what Hibbard (1989)
terms single staple industries—fishing along the coast, irrigated farming
and ranching in eastern Oregon, logging all over but especially in south-
ern Oregon. These areas trailed the Willamette Valley by almost every
measure of growth and economic development. Consequently, residents
of Oregon’s less developed regions saw their public policy priority not as
controlling growth but as closing the prosperity gap separating them from
Willamette Valley residents.

In the Willamette Valley, the growth management program was
viewed as a tool with which to “guide, direct, and control the quality of
growth” (DeGrove 1984). Elsewhere, it was viewed differently. Through-
out much of coastal, eastern, and southern Oregon, it was seen as an
intrusive measure likely to inhibit prospects for local economic develop-
ment and therefore was viewed with hostility. A breakdown of the
legislature’s vote on SB 100 helps make this point. Lawmakers represent-
ing the Willamette Valley voted for SB 100 by a 5-to-1 margin. In
contrast, lawmakers from coastal, southern, and eastern Oregon opposed
the bill 2-to-1 (Medler and Mushkatel 1979).

Senate Bill 100 was not the only mandate for planning to emerge from
the 1973 session of the Oregon legislature. The session also produced
Senate Bill 224, investing Oregon state government with responsibility
for statewide economic development planning.

It was in areas hostile to Oregon’s growth management act that sup-
port for SB 224 was strongest. The driving force behind the measure was
State Senator John Burns. He was a Portland-area Democrat, but with
strong ties to rural, conservative Oregon. Burns had been raised in east-
ern Oregon’s rural Gilliam County, where both his father and brother
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held public office. Between 1969 and 1972, Burns served two terms as
president of the Oregon Senate. Relations between Burns and his fellow
Portland-area Democrats were often rocky, so much so that they at-
tempted to depose him as Senate presidentin 1971. In a Senate chamber
evenly divided between Democrats and Republicans, he was elected presi-
dent only with the support of largely rural conservative Republicans.
Burns’s affinity with rural conservatives does much to explain the suc-
cession of votes he cast against SB 100 during the 1973 legislative session.
He shared their view of growth management planning as an intrusive
impediment to economic growth.

In June 1972, Burns, acting as Senate president, appointed a Senate
Task Force on Economic Development. He was joined on the task force
by four other state senators representing lesser developed areas of Oregon,
including senators Ken Jernstedt of Hood River and George Wingard of
Eugene, both conservative Republicans who cast key votes against SB 100,
This trio sponsored SB 224, the economic development act.

A key aim was to reduce the influence of the governor’s office in the
sphere of state economic development planning.! The bill created the
Oregon Economic Development Commission (OEDC), whose five mem-
bers were nominated by the governor but required confirmation by the
Senate. The bill also created the Oregon Economic Development De-
partment (EDD), whose director was to be appointed not by the governor
but by the commission. Senate Bill 224 directed the OEDC to establish
a “comprehensive plan for the balanced community and economic de-
velopment of the state.” The plan was to be implemented by Oregon’s
new Economic Development Department. SB 224 clearly bore the stamp
of lawmakers from Oregon’s less developed regions. The bill mandated
that in preparing a statewide economic development plan, EDD give “par-
ticular recognition to the needs, problems and resources of the rural and
underdeveloped areas of the state.”

Senator Burns was a strong opponent of the Oregon Land Use
Planning Act. This highlights a certain irony to the SB 224 legislation:
that Burns, an avowed opponent of state planning interventions,
sponsored a bill that established a mandate for planning Oregon’s
economy. In fact, this result was not foremost on the Senator’s mind when
he established a senate task force. He announced his aim as the creation
of an industrial development authority which could provide low-cost
business financing in Oregon’s less developed areas. The mandate for
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cconomic development planning in SB 224 can perhaps be best seen as
the product of an accommodation between the legislature’s rural growth
contingent and growth management proponents.

Hearings conducted by Senator Burns’s task force cast significant doubt
upon the likelihood that a program of low-cost business financing could
alone remedy the problem posed by underdevelopment in Oregon.
Instead, it became apparent that much of coastal, eastern, and central
Oregon lacked the physical infrastructure and the administrative,
technical, and educational capacity to support the level of business activity
necessary for economic diversification. The task force concluded that a
reconfigured state role in economic development needed to provide a
mechanism to channel state infrastructure assistance to needy
communities.

Oregon’s growth management proponents also realized that develop-
ment required adequate infrastructure. Many of them viewed the
expanded state role in economic development initially envisaged by Sena-
tor Burns as containing few assurances that resulting development would
not be haphazard and hence incongruous with the intent and practice of
SB 100. Growth management sentiments were especially strong on the
Oregon House of Representatives’ Committee on State and Federal Af-
fairs, to which SB 224 was referred under the chairmanships of
Portland-area Democrats Les AuCoin and Earl Blumenauer.

Still, there were limits on the extent to which lawmakers favoring
growth management could oppose expansion of the state’s role in eco-
nomic development. Oregon’s business and building trades, whose
support was critical for SB 100, strongly supported an activist state eco-
nomic development role. Furthermore, the period leading up to 1973 was
one in which unemployment rates in the Willamette Valley persistently
exceeded the national average. This was not a sign of fundamental eco-
nomic weakness, for this was a period of rapid growth for the region.
Rather, the coincidence of growth and relatively high unemployment was
a sign that job creation simply could not keep pace with a more rapidly
expanding population. High unemployment rates and strong business
sector support made it difficult for proponents of growth management
to oppose an expanded state role in economic development. Yet they did
not want to license the state to engage in a program of unfettered growth
promotion.




Irreconcilable Differences: Economic Development and Land Use Planning 75

It was these circumstances that led SB 224 to cast EDD’s role in terms
of statewide economic development planning. So constructed, the bill
satisfied Senator Burns and his allies by providing a mandate for the state
to install the infrastructure necessary to promote rural growth. For their
part, proponents of growth management saw SB 224 as an assurance that
state-sponsored development would not be haphazard and therefore
found themselves able to support the legislation.

Dual Planning Cultures

Opponents of statewide growth management successfully thwarted Gov-
ernor McCall’s efforts to secure funding for statewide land use planning
during the 1973 session of the Oregon legislature. However, a special
legislative session in 1974 afforded him another opportunity to seek these
funds, this time successfully. The process by which LCDC proceeded to
establish Oregon’s statewide planning goals has not been extensively stud-
ied. Sdll, it is clear that the goals embodied several fundamental tenets.
Above all, LCDC’s planning mandate was cast in terms of land con-
servation. This is most apparent in the case of the two most important
and controversial of Oregon’s statewide planning goals. These pertain
to agriculture (Goal 3) and urbanization (Goal 14). The former, aimed
at protecting Oregon’s farm and forest resources, mandated the creation
of exclusive farm and forest zones. The latter required the creation of
urban growth boundaries, outside of which rigorous limitations upon
property development were to be enforced. The purpose was to limit
sprawl. Goal 9, relating to Oregon’s economy and of key interest here,
also serves to illustrate this point. Goal 9 requires that local comprehen-
sive plans include an economic development element, the principal
purpose of which is to set aside a supply of developable commercial and
industrial land adequate for meeting anticipated future needs.
Oregon’s statewide planning goals also evinced a regulatory role for
LCDC, reflected in its responsibility for acknowledging that local plans
were in compliance with the provisions of SB 100. To get their plans
acknowledged, local jurisdictions have had to demonstrate that their plan-
ning decisions are based upon systematic and rational calculations. The
LCDC recommended that local governments adhere to certain guide-
lines in seeking to justify their planning decisions. As regards Goal 9,
LCDC’s guidelines include “the health of the current economic base,
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materials and energy availability, labor market factors, current market
forces, land availability, and pollution control requirements.” The guide-
lines promulgated by LCDC are, in fact, voluntary. Still, local jurisdictions
have largely adhered to them and the guidelines have afforded LCDC a
yardstick by which local compliance with Oregon’s planning goals can
be measured.

It is clear as well that LCDC intended for its planning goals to be
considered not individually but comprehensively. Goal 9 provided that
decisions on setting aside land for future business development be made
in conjunction with other planning goals addressing the provision of
public infrastructure (Goal 11) and transportation (Goal 12). The aim was
to ensure that land set aside for business development would be adequately
served with infrastructure and transportation facilities.

The period leading up to 1973 often saw urban sprawl disjoin the type
of land holdings best suited for large-scale industrial and commercial
development in Oregon. In consequence, large-scale business develop-
ment was often relegated to sites lacking infrastructure and services. This
had emerged as a key concern of the Association of Oregon Industries
(AOI), Oregon’s main business lobby, which played a key role in shaping
SB 100. The association envisaged the provisions of Goal 9 as a remedy
to this problem, an instrument for ensuring that developers of business
properties would have access to optimally sited and serviced land. This
view was shared widely enough that the word “Development” was in-
cluded in the name of the commission created to guide the implement-
ation of SB 100. Whatever the degree to which LCDC’s planning goals
embodied a development ethic, however, was subsumed within the domi-
nant context of land conservation. Indeed, the defining feature of the Goal
9 planning mandate was, above all, the need to reserve land for future
development.

If the period 1973-76 saw progress in transforming SB 100’s growth
management planning mandate into practice, the same could not be said
for Oregon’s other mandate for statewide planning. Lawmakers from
Oregon’s less-developed regions remained strong proponents of an ag-
gressive state posture on economic development. However, their
enthusiasm was unmatched by proponents of growth management who,
by 1975, had emerged ascendant in the legislature. Nor did Governor

McCall demonstrate much enthusiasm for an activist state role in eco-
nomic development. He declined to seck funding for EDD’s planning
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effort during the 1973 and 1975 sessions of the Oregon legislature. For
its part, the Economic Development Commission, nominated by Gov-
ernor McCall and confirmed by a pro-growth management legislature,
did little to indicate that it viewed the EDD planning effort as a priority.

Two events transformed the prospects of the economic development
plan. One was the oil shock of 1973, which jolted the country into reces-
sion. As construction activity ground to a halt, the demand for Oregon’s
wood products plunged. The state’s unemployment rate soared, peaking
at 11.2 percentin July 1975, almost three points higher than the national
average. The downturn fueled calls for a more activist state role in eco-
nomic development, not only in Oregon’s less developed regions but in
the Willamette Valley as well.

A change in governors also affected the economic development plan’s
prospects. A constitutional provision limits Oregon’s governors to two
terms in oftice. Governor McCall’s second term expired in January 1976.
Tle was succeeded by former state treasurer Bob Straub. Governor Strauly
supported Oregon’s growth management program. But his support was
less ardent than McCall’s, a point brought home by the Oregonian,
Oregon’s largest newspaper. It characterized Strauly as “more of a devel-
oper than a preserver” and someone who “often grumbled at bureaucratic
road blocks thrown up by agencies of the environmental movement”
(October 1, 1978). Assuming oftice as Oregon’s governor, Straub articu-
lated his developmental proclivity, promising to “lure industry to Oregon”
(Willamette Week, January 10, 1977).

The upshot of these circumstances became apparent in mid-1976. A
resignation created a vacancy in the top EDD spot. For the new EDD
director, Governor Straub sought someone he believed would act aggres-
sively in expanding the state’s economic development role. [lowever,
under the terms of SB 224, it was the Economic Development Commis-
sion, not the governor that was empowered to appoint EDD’s director.
Dominated by McCall nominees, the commission balked at Straub’s
choice. Straub responded by replacing recalcitrant commissioners. This
enabled him to install his own choice as EDD head. Subsequently, Straub
directed EDD to proceed with preparation of the statewide economic
development plan authorized under SB 224,

The sponsors of SB 224 viewed government regulation as an
impediment to economic development and the bill specifically proscribed
EDD from any regulatory role. Reflecting the pro-growth sentiments of

O
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the bill’s sponsors, EDD’s role was cast in explicitly promotional terms.
Furthermore, SB 224 eschewed any formal planning guidelines. In effect,
the bill’s planning mandate was open ended. This is in stark contrast to
the growth management approach of SB 100, which established a rather
specific set of rules which were to guide relations between LCDC, driven
by a regulatory ethic revolving around land conservation, and local
governments.

The different planning approaches embraced by LCDC and EDD
during the 1970s were in part due to the influences of two individuals
who played critically important roles during the early years of the two
organizations. At LCDC, this individual was L.B. Day. Appointed
LCDCs first chairman in 1973, Day presided during the period when
Oregon’s statewide planning goals were promulgated. At EDD, this per-
son was Dan Goldy. It was Goldy whom Governor Straub fought to install
as EDD director in June 1976.

Prior to becoming LCDC head, Day had served as director of Oregon’s
Department of Environmental Quality. He was also an official of
Oregon’s Teamsters Union, a position he continued to hold while chair-
ing the commission. As a lobbyist, he played a key role in shaping SB 100
during the Oregon legislature’s 1973 session. At LCDC, Day strongly
supported the land planning mandate he had helped craft. Day was a
brusque individual, prone to caustic speech and reluctant to compromise,
qualities which almost certainly hastened his departure as LCDC chair
in 1976. The organization he helped to build, though, had already earned
a reputation for zealous enforcement of Oregon’s statewide planning
protocols.

Dan Goldy was a former deputy assistant commerce secretary in the
Kennedy administration, former vice-president of the U.S. Chamber of
Commerce, and past president of a large Texas corporation. While Day
was often gruff and uncompromising in defending his vision of the Or-
egon land planning program, Goldy was politically adroit and polished.
He infused EDD with an entrepreneurial spirit that led University of Or-
egon economics professor Ed Whitelaw to characterize the agency as a
“statewide Chamber of Commerce” (Willamette Week May 1, 1978).
Commenting on Goldy’s entrepreneurial abilities, Oliver Larson, execu-
tive vice-president of the Portland Chamber of Commerce, said: “He
could brush his teeth and bring someone into the state” (Willamette Week
January 10, 1977). Goldy’s involvement with EDD began auspiciously
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enough. One of his first acts as EDD director was to secure a $1.5 mil-
lion grant from the U.S. Economic Development Administration for use
in preparing the statewide economic development plan mandated under
SB 224.

Irreconcilable Differences

The 1973 session of the Oregon legislature had produced two planning
initiatives that addressed economic development. Senate Bill 224 man-
dated creation of a statewide economic development plan. Senate Bill 100
required the inclusion of economic development elements into local com-
prehensive planning documents. However, the regionally divided
legislature produced no edict for harmonizing these planning mandates.

Despite the lack of legislative direction, an opportunity to harmonize
the planning mandates of SB 224 and SB 100 nonetheless arose in the
form of a decision by EDD to adopt a two-track approach to its respon-
sibilities. The department decided to ask other state agencies such as the
agriculture, energy and transportation departments to draft documents
outlining the roles they could play in promoting development of Oregon’s
economy. EDD intended to incorporate these documents, as well as the
economiic development plans of Oregon’s city and county governments,
into a master statewide economic development plan. The department
thereby aimed to establish a concerted regime for mobilizing public and
private resources in pursuit of economic growth.

At the time, economic development planning was new to many of
Oregon’s county and city governments. In many cases, economic devel-
opment planning simply meant complying with LCDC’s Goal 9
provisions. As a practical matter, EDD’s decision raised the prospect of
coordinating the Goal 9 mandate with the SB 224 mandate. This pros-
pect did not go unnoticed by EDD, which inaugurated a local assistance
program. John Mosser, L.B. Day’s replacement as LCDC Chairman,
agreed to review EDD’s local assistance program for approval for use by
local governments in Goal 9 planning efforts.

However, these initial efforts at harmonized planning were plagued
by differences in the level of local governmentat which EDD and LCDC
aimed their planning interventions. While EDD offered assistance to all
local governments, it preferred to work with regional economic devel-
opment districts. This preference was not arbitrary. The districts were
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eligible for funds from the U.S. Commerce Department’s Economic
Development Administration, the same funding source that enabled EDD
to undertake its statewide planning effortin the first place, and possessed
experience in the economic development field that many municipal and
county governments lacked. The districts served mainly as vehicles for
promoting business development; they shared with EDD an entrepre-
neurial orientation focused upon growth promotion. EDD’s preference
for working with economic development districts conflicted with DLCD
planning, since it was not the districts but Oregon’s city and county gov-
ernments that were responsible for complying with the Goal 9 provisions.

Efforts to coordinate the SB 224 and Goal 9 mandates also suffered
from disputes over the proper basis for planning decisions. The guide-
lines LCDC established for use by local jurisdictions in complying with
Goal 9 did not always square with EDD’s planning methodology. For
example, LCDC guidelines required local jurisdictions to base their Goal
9 planning decisions upon twenty-year projections of employment
growth. EDD utilized a different set of analytical criteria based upon its
own employment growth projections and growth rates in different in-
dustrial sectors. Perhaps the most visible evidence of the conflicts over
planning assumptions was LCDC’s ultimate refusal to certify EDD’s local
assistance program for use in GGoal 9 planning.

A third problem in achieving coordination involved basic differences
in values between EDD and LCDC. Writing in 1984, John DeGrove
stated that “Goal 9 is an example of a goal that has been neglected by the
LCDC” (DeGrove 1984, p. 275). While Goal 9 ascribed a role in eco-
nomic development planning to LCDC, the commission did little to
demonstrate that it viewed this as a priority. The commission’s attention
focused mainly upon ensuring local government compliance with goals
more central to its perceived mission of land conservation, especially the
establishment of urban growth boundaries and farm and forest land pre-
serve zones. One consequence was conflict between EDD and LCDC
over how much of a priority local planners should attach to the economic
development components of their comprehensive plans.

Many of the planners responsible for bringing local comprehensive
plans into compliance with Oregon’s statewide growth management
planning goals were employed under the aegis of LCDC grants (DeGrove
1984). Consequently, they tended to attach greater legitimacy to LCDC’s

directives than to those promulgated by EDD, which encountered
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difficulties in getting local planners to engage in the type of planning upon
which it was counting for completion of the statewide economic
development plan.? EDD’s options for engendering cooperation by local
authorities were limited. The promotional approach established by SB
224 provided EDD no enforcement authority akin to that wielded by
LCDC.

Finally, economic recovery undermined the effortat harmonizing the
SB 224 and Goal 9 mandates. Oregon’s unemployment rate dropped
rapidly after peaking in 1975. By 1977, Oregon’s economy was again
growing more rapidly than that of the nation as a whole. Recovery eroded
public support for an activist state role in economic development. Con-
comitantly, support for statewide growth management planning was
reinforced, as demonstrated in referendums held in 1978 and 1980. Still,
these ballots showed that support remained strongest in the Willamette
Valley area. Elsewhere, growth management planning continued to en-
counter hostility, in some cases overcome only by direct LCDC
intervention and enforcement actions.

The Demise of Harmonized Planning

"Taken together, these circumstances undermined efforts to coordinate
Oregon’s SB 224 and Goal 9 planning mandates. For growth manage-
ment planning in Oregon, this failure had marginal consequences. Goal
9 was, after all, but one component of a comprehensive planning regime
and, in LCDC’s view, not a high priority. With strong public support
and an enforceable mandate, statewide growth management planning
became institutionalized as a fundamental tenet of public policy. Bring-
ing all local planning jurisdictions into compliance with SB 100 proved
slow going: LCDC initially set January 1, 1976 as the deadline and a se-
ries of extensions put this deadline off for four years. Sull, by 1980, all
but 56 of 266 local planning jurisdictions had submitted plans for
acknowledgement (the Oregonian September 15, 1987).

A successful joint effort was more critical to EDD since the agency
envisaged local economic planning elements as a major component of its
statewide master plan. No economic development plan was ready for the
1979 session of the legislature, despite a series of promises. Frustrated
with a master planning process that may have consumed in excess of §1

million but produced meager results, lawmakers voted 67 to 10 to repeal
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the provision of SB 224 that had originally directed EDD to engage in
statewide economic development planning, killing the project.’

Could Oregon have overcome the problems that impeded harmoni-
zation of the SB 224 and Goal 9 mandates? Certainly some problems
transcended administrative solution. For example, harmonization suc-
cumbed to tensions founded in levels of public support that varied over
time and place with economic conditions largely dictated by forces be-
yond Oregon’s control. Other problems were potentially more tractable.
For example, in some cases, the economic development districts that EDD
preferred to work with existed as parts of regional councils of govern-
ment (COGs). As originally drafted, SB 100 would have made Oregon’s
COGs, not cities and counties, responsible for local implementation of
the state’s growth management planning system. Adoption of this origi-
nal scheme would have helped unify the implementation mechanism of
these dual planning mandates. However, the COG scheme for imple-
menting SB 100 was abandoned in the face of opposition from county
and municipal government leaders (Leonard 1983). They saw COGs as
“nonlocal intervendon by nonelected officials” and feared that giving
COGs SB 100 planning responsibilities would usurp authority they them-
selves enjoyed. As a practical matter, their parochial politics foreclosed a
prospective avenue for facilitating harmonization of the SB 224 and Goal
9 mandates.

There was also the problem of fragmentation. As a consequence of
longstanding historical factors, authority in Oregon state government is
highly fragmented, with public authority divided between the governor,
legislature, and numerous quasi-autonomous administrative and policy-
making bodies. This arrangement maintains a balance of power between
different components of Oregon’s polity. However, it tends to weaken
the authority necessary for resolving conflicts arising between these bod-
ies. Perhaps nothing illustrates this better than the case of the Economic
Development Commission and LCDC. Authority for making and imple-

menting state policy was, in each case, installed in a largely autonomous
body only tangentially accountable to other elements of the state’s policy-
making apparatus.

Fragmentation has long been recognized as an obstacle to effective
public policy action in Oregon. Again, Oregon’s experience in seeking
to harmonize the SB 224 and SB 100 mandates serves to illustrate this
point. Take, for example Governor Straub’s 1976 firing of economic
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development commissioners. This move was clearly made in an effort to
centralize authority. Still, the prospects for extending Straub’s success
were small. The 1979 legislature attached to the bill repealing EDD’s
statewide economic development planning responsibilities a provision that
effectively proscribed Oregon’s governor from again removing state eco-
nomic development commissioners from office for all but malfeasant
offenses.

The Legacy of Two-Track Planning

If growth management dominated public policy debate in Oregon during
the 1970s, economic development was the key public policy issue in
Oregon during the 1980s. Mainly due to its continued dependence upon
wood products, Oregon was hit unusually hard by the 1980-82 recession,
registering the sixth-highest unemployment rate in the nation in Decem-
ber 1981, followed by an uneven recovery. Subsequent growth was
concentrated in the urban communities of the Willamette Valley. Auto-
mation in the wood products sector, a farm crisis, and looming shortages
in the supply of harvestable timber resulted in a severe prolongation of the
downturn throughout much of coastal, eastern, and southern Oregon. In
November 1985, twenty-five of Oregon’s thirty-six counties, all largely
timber dependent and located in coastal, southern, or eastern Oregon,
were classified by the U.S. Labor Department as labor surplus areas,
meaning that unemployment rates in these counties had exceeded the na-
tional average by 20 percent or more throughout the preceding 24-month
period.

Asin 1975, economic downturn fueled calls for a more activist state
economic development posture. But this time the downturn was more
severe and prolonged and the calls for action more vehement. Oregon’s
new Governor Vic Atiyeh (1979-86) made economic development his
number one priority. The centerpiece of the Atiyeh administration’s
program was an aggressive campaign aimed at recruiting industry to
Oregon. As regards statewide growth management planning, the Atiyeh
administration adopted something of an equivocal posture. Governor
Atiyeh had voted for SB 100 while representing west-side Portland in the
1973 session of the Oregon legislature. Senate Bill 100 came up for
renewal in 1981, during his tenure as governor. Governor Atyeh backed
reauthorization of LCDC, siding against those who would have
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eviscerated or eliminated the body. He also soughta special appropriation
from the Oregon legislature for activities aimed at inventorying lands
available for commercial and industrial development. On the other hand,
concomitant with its industrial recruitment activities, the Atych
administration mounted a campaign to improve Oregon’s business
climate. At the crux were moves to relax state tax and regulatory regimes.
The LCDC emerged as a target of these activities. Reflecting sentiments
not dissimilar to those long expressed by opponents of growth
management planning, Governor Atiyeh criticized LCDC for impeding
growth by being overly zealous in its regulatory responsibilities (the
Oregonian May 20, 1982).

A majority of Oregonians viewed maintenance of a regulatory growth
management planning regime as a necessary instrument for ensuring the
state’s livability, though some continued to view it as an impediment to
economic development. As a practical matter, Oregonians were coming
to view statewide growth management planning and economic develop-
ment policy as potentially opposed areas of policy intervention.

The extent of the conflict became clear in the latter half of the 1980s.
Continued divergence in the economic fortunes of the Willamette Valley
and Oregon’s less developed regions prompted a 1985 edition of the
Oregonian to report “Oregon’s economy is rapidly becoming two”
(January 27, 1985). Not only did the Atiyeh administration’s economic
development program fail to stem this divergence; evidence suggested
that it actually served to increase regional disparities.”

These circumstances created a crisis atmosphere, fueling calls for state
economic development policy reform. From these emerged the Regional
Strategies program, centerpiece of the economic development efforts of
Governor Neil Goldschmidt, who succeeded Governor Atiyeh as
Oregon’s chief executive in 1987. Through Regional Strategies,
Goldschmidt aimed to make good on his campaign promise to lead an
“Oregon Comeback,” which would extend recovery to “those counties
and constituencies that are most in need of a revived economy” (the Or-
egonian, November 7, 1985). Reflecting the urgency attached to solving
Oregon’s development crisis, the 1987 session of the state legislature
agreed to emergency authorization of the Regional Strategies program
and appropriated $25 million in state lottery dollars for its funding.

Under the terms of the Regional Strategies program, Oregon’s coun-
ties were directed to conduct analyses of their local economies. Each
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county was to use its analysis to formulate strategies for promoting local
economic diversification. Subsequently, they were to submit to Gover-
nor Goldschmidt “wish lists,” identifying actions they aimed to undertake
in promoting diversification and, importantly, identifying forms of as-
sistance they sought fromn various state agencies in order to implement
their economic diversification strategies. The governor would then act
to see that the requested assistance was provided.

The Regional Strategies program amounted to an attempt at statewide
economic development planning—using analysis to establish goals and
to direct the concerted application of available resources. It is clear, how-
ever, that Governor Goldschmidt envisaged Regional Strategies as a more
structured and robust mandate than provided for under SB 224. The
Goldschmidt administration sought from the 1987 session of the Oregon
legislature a grant of extraordinary authority over several of the
quasi-autonomous state commissions it viewed as having an important
role to play in promoting economic diversification. This was intended to
overcome the problem of fragmentation that had impeded earlier efforts.

The Economic Development Commission was one such commission.
Reflecting the important role that he envisaged for roadway, water, and
sewer infrastructure investments in his Regional Strategies effort, Gov-
ernor Goldschmidt sought extraordinary authority over the state
Transportation and Environmental Quality commissions. He also made
it clear that he envisaged an important role for the Oregon State Marine
Board, responsible for making port investments. In the event, the Or-
egon legislature declined to grant such extraordinary authority. It is
instructive, however, to note that Governor Goldschmidt did not seek
to extend his authority over LCDC. So pervasive was the separation be-
tween growth management and economic development planning that at
a time when Oregon found itself resorting to extraordinary measures in
confronting a development crisis, it did not even seek to enlist the state’s
growth management apparatus, with its Goal 9 economic development
planning responsibilities. In retrospect, however, this should not be sur-
prising. The Regional Strategies program was aimed, after all, primarily
at promoting growth in Oregon’s less developed regions, long the focal
point of opposition to growth management planning.
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Summary

Oregon’s efforts to harmonize statewide economic development and land
use planning activities have largely failed. This point is illustrated by
Oregon’s inability during the 1970s to connect its statewide com-
prehensive growth management planning activities with efforts to develop
a statewide economic development plan. The effort was undermined by
regional disparities in the level of political support for economic
development and land use planning, differences in how Oregon’s
economic development and growth management planning agencies
perceived their mandates to plan, and the fragmentation characteristic
of Oregon state government. Consequently, Oregon’s statewide growth
management planning and economic development activities diverged.
The extent of this separation became clear with the Regional Strategies
program, the statewide economic development initiative launched in the
latter half of the 1980s. So divorced had economic development and
growth management planning become from each other that the architects
of the Regional Strategies program did not even view Oregon’s growth
management planning apparatus, with its Goal 9 economic development
planning mandate, as having an important role to play in redressing what
was perhaps the state’s greatest economic development challenge since
the Great Depression.
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Notes

This chapter is an outgrowth of research the author conducted while prepar-
ing a Ph.D. thesis in Urban Studies at the School of Urban and PublicAffairs,
Portland State University (Slavin 1992).

1. Discussion here draws heavily upon records of the proceedings of the
Oregon Legislature’s Senate Task Force on Economic Development and of
the proceedings of the 1973 session of the Oregon Legislature’s Senate
Committee on Economic Development and House Committee on State
and Federal Affairs.

2. Interview with Dan Goldy, November 13, 1991.

3. An exact accounting of how much money was spent on EDD’s local
assistance/economic development planning effort is unavailable. The $1
million figure represents the author’s estimate.

4. Industrial revenue bonds (IRBs) were the main instrument used by the
Atiyeh administration to induce business investment in Oregon. Figures
provided by the Oregon Economic Development Department indicate that
Oregon issued a total of $267.43 million in IRBs between 1980 and 1985.
Six Willamette Valley counties accounted for $167 million or 62.5 percent
of this total: Multmomah, Washington, Clackamas, Marion, Benton, and
Linn. Only $100.3 million, or 37.5 percent of IRB funding during this
period, went to the counties located in eastern, southern, or coastal
Oregon, where economic conditions were most distressed. Furthermore, of
this $100.3 million, $4.7 million went in to Hanna Nickel in 1985, a
Douglas County ore smelter which nonetheless closed down two years
later. Another $31.5 million appears to have been used for mill retrofits
which may have actually reduced employment in the mill sector.
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CHAPTER 5
Housing as a State Planning Goal

Nohad A. Toulan

he state of Oregon’s active involvement in statewide land use planning
is only twenty years old. During this period the state has become a national
model for innovative and forward-looking approaches to land use
regulations and regional growth management policies. Oregon’s positive
image among planners is based more on its approach than on the simple
fact that it was one of the first to recognize the need for statewide land
use planning. In fact, the state is a relative newcomer when compared to
states such as New Jersey and Wisconsin, where state planning efforts
date back to the period between the two world wars. Oregon’s
contribution to planning, therefore, is based not on its length of
involvement but rather on innovation. It established new directions for
existing ideas, giving them reason and substance and creating appropriate
mechanisms for enforcement and implementation. Some may fault the
state for creating an elaborate set of land use regulations rather than a
statewide development plan. However, those regulations were based on
a comprehensive list of planning goals that included housing and other
issues that are central to the economic and social well-being of all
Oregonians. This aspect, when examined in the context of the 1970s, was
an important evolutionary step along the continuum that marks the
development of urban and regional planning in the United States.
Housing in general and socially sensitive housing policies in particular
became a distinguishing feature of the Oregon approach. There is no
better way to dramatize the importance of this approach than to review
the role of housing in the evolution of planning thought. Such a review
will reveal that, while Oregon’s land use planning process followed in the
footsteps of an already emerging general trend, the state’s goals for
affordable housing and the way they were interpreted and enforced broke
new ground.

91
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Housing and the Evolution of Planning Thought

Of all the activities affected by land use planning and regulations, hous-
ing must be singled out as the most significant and far reaching in its
impact on the form and structure of metropolitan regions. It is not only
the largest consumer of land but is also the one activity which affects most
if not all social institutions. In fact, it was concern with appalling housing
conditions in the nineteenth-century industrial city that propelled the
‘ reform movements which laid the foundations for the rise of the planning
profession in the United States. Awareness of the importance of housing
was reflected in the ideals of early and middle nineteenth-century reform-
ers such as Charles Fourier in France and Robert Owen and James S.
Buckingham in England. Their writings leave no doubt about their rec-
ognition of the social significance of housing. Concern with urban housing
conditions, however, predates the industrial revolution. A valid case can
be made for the notion that housing as an important urban element is as
ancient as cities themselves. Awareness of the negative impact of bad
housing on the overall health and appearance of the city was clearly an
issue in ancient societies (Mumford 1961, pp. 465-481). Responses to the
challenge varied, but when a laissez-faire attitude prevailed it resulted in
considerable peril to the health and welfare of the inhabitants.! History is
replete with examples that leave no doubt about the damage to the urban
‘ fabric that results when housing conditions are ignored. Examples are ex-
treme in the industrial cities of the nineteenth century and in the emerging
‘ metropolises of the Third World today.
| In the United States, attempts by government to play an active role in
improving urban conditions began by regulating housing (Scott 1969, pp.
1-10). While it was concern with public health and safety that motivated
government to act, social workers and humanitarians who took the lead
in exposing the deplorable conditions in the slums of our major cities were
more concerned with tenants’ welfare. Whether it was concern for pub-
lic health or tenants’ welfare that generated action is not as important as
the fact that it was housing that brought government into the business of
urban regulations.” The 1867 New York City Tenement Act is recog-
nized as one of the first milestones in the evolution of the modern city
planning regulatory process. The act was the first of a series that sought
| to curb exploitation and improve living conditions. These acts were much
‘ closer to building and design regulations than to contemporary housing
legislation, but they reflected the type of social consciousness embodied
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in the writings of the late-nineteenth-century reformers. However, the
nineteenth century, which brought us face to face with the socially de-
grading effects of slum housing, was still dominated by puritanical ideals
that blamed the poor, at least partially, for their problems.

Reforms were directed towards improving living environments more
than towards enhancing the availability of decent affordable housing. In
other words, the symptoms of the housing problem and their adverse
impacts were acknowledged but the solutions were often off the mark.
These solutions favored aesthetic and design improvements and ignored
the socioeconomic roots of the problem. As a result, while the problem
was the availability of decent shelter, the solutions—as exemplified by the
White City and the City Beautiful Movement that followed—were pe-
ripheral. But the shortcomings of the emphasis on aesthetics were not
ignored. By the mid-1900s criticism of the City Beautiful Movement was
gaining momentum on the ground that its schemes were superficial and
obscured the larger intention of the reformers’ efforts (Scott 1969, pp.
78-80; Klaus 1991, p. 460). Nevertheless, the emphasis on physical plan-
ning was to remain a major driving force shaping planning thought well
into the second half of the twentieth century.

Until the early 1960s the tendency to separate the physical and social
aspects of housing dominated our approach to the management of this
important urban element. As a result, housing became secondary to other
concerns, regardless of its centrality to all that makes a city liveable. It
was addressed in the context of what it means to the urban pattern, eco-
nomic development, transportation networks, or urban aesthetics but
rarely as a separate element with independently significant social and
economic merits. Nowhere was this situation more evident than in the
concept of the master or general plan as introduced by Bassett and
Bettman in the 1920s and strongly advocated by Jack Kent in the 1950s
and 1960s (Bassett 1938, Bettman 1929, Kent 1964). Bettman and Kent,
whose ideas dominated city planning thought until the end of the 1950s,
were concerned with the relationship between the various elements of
land use.’ In this context the general plan was to deal with different land
use categories, not with activities and certainly not with questions of so-
cial justice and equity. In other words, the housing element of the general
plan was reduced to a blueprint for the location, size, and type of resi-
dential areas. In fact the term “housing” does not appear anywhere in
Bettman’s 1928 Standard Planning Enabling Act and was absent from
most plans until the early 1960s.
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Stuart Chapin presented a similar but slightly more balanced view of
the nature of city planning in 1957. In answering the question, “What
does contemporary city planning encompass?” he suggested that plan-
ning “may be regarded as a means for systematically anticipating and
achieving adjustment in the physical environment . . . consistent with
social and economic trends and sound principles of urban design” (Chapin
1957, p. xiv). He went on, however, to draw a clear distinction between a
large, comprehensive city planning process and a more confined land use
planning element. That distinction, while elementary by our current stan-
dards and understanding, was very significant under the condidons that
prevailed at that time. He was also more balanced in his approach to the
study of residential space requirements and introduced several assump-
tions thatare, today, central to our ability to study housing.* In retrospect,
this was a modest evolutionary milestone. However, Chapin’s planning
methodology, which was widely utilized at the time, was based on a defi-
nition of planning that was not much different from that embodied in
the 1928 Standard Enabling Act.

Indeed, it could be argued that, throughout ts earlier history, city plan-
ning did not concern itself with activities as much as with land use
categories, and the omission of housing was no exception. Other activi-
ties such as industry and commerce were also treated as land use
categories, with the emphasis placed on spatial relationships rather than
on employment opportunities, type of jobs, and other socioeconomic
concerns that we now believe should be considered when dealing with
the siting of commercial and industrial uses. Nevertheless, the practical
application of such an approach to housing had greater negative impli-
cations because it allowed planners to avoid addressing socially sensitive
and politically controversial questions. It also meant that the one activity
which consumes more urban land than any other and affects all residents
was to be addressed in a superficial way without full understanding of the
effects of alternative land use scenarios on our social and economic well-
being.

The city-federal partnership

The fact that early attempts to institutionalize the planning process
and the movement towards the standardization of its scope failed to ac-
knowledge the social significance of housing does not mean that such
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issues and concerns were universally ignored. As already indicated, hous-
ing conditions in the slums of major industrial cities were the subject of
intensive social debate throughout the second half of the nineteenth cen-
tury and the early part of this century. The centrality of housing was also
reflected in the writings of theoreticians such as Ebenezer Howard and
Patrick Geddes who shaped planning thought in the early years of the
profession (Howard 1902, Geddes 1915, Ch.VI). However, as planners,
including those who accepted the importance of housing in shaping ur-
ban form, concentrated on the physical side of the planning process,
concern with the socioeconomic aspects of housing began shifting to the
federal government. As cities gained weight in the national political arena,
improvement of low- and middle-income housing conditions and avail-
ability became a major factor influencing the evolution of federal urban
policy and programs starting with those of New Deal in the 1930s. How-
ever, as long as urban planning was limited to policies and scenarios that
focused on the future use of land, questions of equity and the proper func-
tioning of the various urban subsystems remained of lesser concern to
mainstream planners and were left for others to address. In other words,
planners gave up their responsibility for a truly comprehensive planning
process that addresses all aspects of urban form. In retrospect, that situ-
ation reflected the political realities of the time, with the federal
government moving ahead of the states in espousing liberal causes.

Starting with the 1949 Housing Act,’ Congress and a major segment
of the federal establishment began advocating goals and values that gradu-
ally placed them in the vanguard of a social liberalization movement that
peaked with the Great Society programs of the Johnson administration
in the mid 1960s. It was a period during which the federal government,
not state and local governments, set the agenda for urban reform, espe-
cially in the larger central cities where mayors developed a sense of close
partnership with the federal government.

While the partnership between the federal government and the cities
encompassed a wide array of programs, housing emerged as a central
concern from the beginning of the relationship in the 1930s (So et al. 1986,
p- 403). Housing legislation became the central piece in all urban action
programs and, with the passage of every new housing act since the first
in 1934, federal influence in shaping housing and urban development
policies grew in scope and significance. Federal involvement led to a

mistaken perception that ensuring equity in housing markets is a federal




96 Planning the Oregon Way

not a local responsibility.® With Richard Nixon’s election in 1968, the
role of the federal government vis-a-vis local problems went through a
slow process of change that gained momentum during the Reagan years.
Cides could no longer count on the federal government to bail them out
and most turned to local resources and initiatives. The cities were not
totally unprepared. The 1973 Housing and Community Development
Act, which was intended to simplify forty years of accumulated federal
programs, had required cities and metropolitan areas to assume greater
responsibility for planning and coordination. It mandated the develop-
ment of housing plans and enhanced the role of citizen participation in
the community development process.

Local change, however, was not entirely due to dictates from Wash-
ington. Two reform movements that began in the late 1950s and early
1960s converged in the 1970s to produce a new political environment con-
ducive to greater involvement by the states. These were, on one hand,
growing concern for the environment and, on the other, the social activ-
ism movement with its emphasis on the need to meaningfully engage the
public in the decision-making process and the importance of addressing
emerging social concerns. The first generated pressures on the states to
become more actively engaged in land use issues, while the second meant
that socially sensitive elements of the urban development process were
given serious consideration. Housing figured prominently among those
elements. The states regained the momentum they had lost to the fed-
eral government and, even though they lacked the resources, the mere
fact that they were reengaged was a positive development.

Reengaging the states

During the 1970s environmental concerns focused on a wide array of
issues ranging from air quality to species protection with the federal gov-
ernment still active as a key player. The states, though, were also on the
move and through legislation or referenda began to engage in activities
previously relegated to local or national agencies. The “Bottle Bill” pio-

neered by Oregon in the mid-seventies is a good example of state efforts
to protect the natural environment. However, it was in the area of state-
wide planning and growth control that the changing role of the states was
more profound. Again Oregon attracted the national attention through
the “no growth” campaign of then Governor Tom McCall. That cam-
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paign, while misguided in regard to the nature of the problem, gener-
ated considerable interestin statewide land use planning and the question
of growth management.

Concern for the environment was not the only driving force behind
the changes that occurred in the way we approached urban issues. Start-
ing in the early 1960s the planning profession had begun to confront the
need for a better understanding of social and economic issues with an eye
towards equity and justice. More important perhaps was the emerging
concern for an efficient and open process for planning implementation.
In 1962, Paul Davidoft and Thomas Reiner brought to the forefront the
question of values and their importance in the planning process. In “A
Choice Theory of Planning” they argued that “the planner, as an agent
of his [sic] clients, has the task of assisting them in understanding the range
of the possible in the future and of revealing open choices. He does this
in two ways—one involving facts and the other, values. . . . values are in-
escapable elements of any rational decision making process or of any
exercise of choice. Since choice permeates the whole planning sequence,
a clear notion of ends pursued lies at the heart of the planner’s task”
(Davidoff and Reiner 1962, pp. 107, 111). While their intent was to de-
velop a general theory of planning that is universally applicable, they
actually unleashed, along with John Dyckman, Herbert Gans and other
social planners, a major shift in planning emphasis towards greater advo-
cacy and higher levels of citizen involvement.® This shift and the impetus
it gave to activism in the planning arena was a significant catalyst for
emerging social and environmental concerns.

The movement to protect the environment was easier to incorporate
in the mainstream of prevailing planning philosophies and was better able
to build on past experiences with regional planning. It also benefited from
close affinity to the open-space preservation ideas first presented by
William Whyte in the Exploding Metropolis (Whyte 1958) and dramatized
by Ian McHarg in Design with Nature (McHarg 1969). By the early 1960s
some states were already developing programs to address the need for
alternatives to uncontrolled urban expansion.’ These programs, however,
failed to fully address the social implications, particularly the impact on
moderate- and low-cost housing. This does not mean that concern for
housing was lacking. Quite to the contrary, as could be inferred from
reviewing the literature of that period, the interest in fair housing poli-

cies was as great as or even greater than the interest in environmentally
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sensitive growth policies. What was missing was the link between the two.
While by current norms the failure to tie the two issues could be inex-
cusable, it should be remembered that those were the days when the link
between suburban expansion and low-income housing shortages in the
central cities was difficult to make or substantiate; and when that link was
made it was by social activists intent on liberalizing zoning regulations in
the suburbs to provide greater opportunities for low-income families.
Davidoff's Suburban Institute in suburban Bergen County, N.J., was an
example of an organized effort to accomplish such goals.

The strong bilateral ties between the cities and the federal government
tended to project an image of disengaged state governments, unconcerned
with the problems afflicted on and created by the growth of their larger
cities. Indeed, that was usually the case in situations where a state gov-
ernment was more conservative than its local and national counterparts.
Obviously, there were exceptions and many of the states were gradually
developing programs ranging from direct housing finance to enforcing
fair housing regulations (So et al. 1986, p. 408), but it was the failure to
establish the link between urban growth issues and housing that contrib-
uted to the perception of disengagement. In situations where housing
policies were addressed within the context of the larger urban develop-
ment perspective those perceptions were less extreme.'® In reality,
however, state planning activities, that started in earnestin the 1920s, de-
clined in the 1940s, and regained slow momentum in the 1950s and 1960s
did not deal directly with broad housing policy issues.

The situation began changing in the mid-1970s when urban growth
management became a matter of emerging concern for the states. Coin-
cidentally, that was also a time of considerable challenge for the cities.
The federal government was on the retreat and local social activism, es-
pecially with regard to housing, was on the rise. As a result, it is difficult
to determine the real motives that led the states to develop the connec-
tion between land use regulations and housing policies. Was it the product
of a genuine interest in a comprehensive approach to growth manage-
ment or an opportunistic response to the prevailing political realities?
Debating this issue may be of some intellectual value but whatever con-

clusion is reached the fact remains that the outcome was significant. It
was in that changing environment that Oregon began addressing the
challenge of urban growth and the results reflected some sensitivity to-
wards social implications. However, Oregon’s move into the arena of
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statewide urban growth management caused some apprehension about
possible side effects with negative impacts on the land and housing mar-
kets. As a result, Oregon’s story is that of discovery in unchartered waters;
high risk but worthy rewards.

Housing and Growth Management in Oregon

Oregon’s involvement in regulating land use gained legislative support
with the passage of Senate Bill 10 in 1969. The bill was referred to the
voters by petition and affirmed in 1970. As a result all cities and counties
were required to adopt and apply comprehensive planning and zoning
ordinances. T'o assist in the development of such plans the bill established
nine statewide goals. The bill’s emphasis, as illustrated by those goals,
was clearly on transportation and the physical environment. In fact, of
the nine goals only one dealt with issues not directly related to land use.
Goal 8 called for comprehensive physical planning to address the need
“to diversify and improve the economy of the state” (SB 10, 1969). Hous-
ing and other socially significant elements of the urban environment were
not addressed directly by any of the nine goals but were mentioned in
the introduction. In fact, that introduction was one of the earliest defini-
tions of comprehensive development planning adopted by a state
legislature. It describes planning as a tool needed “to assist in attainment
of the optimum living environment for the state’s citizenry and assure
sound bousing, employment opportunities, educational fulfillment and
sound health facilities” [emphasis added]. Viewed in retrospect the bill
was, indeed, innovative and regardless of its many omissions it is often
viewed as an important milestone on the road to the development of a
comprehensive state housing policy'! (Sullivan 1990).

"The major responsibility for monitoring compliance was entrusted to
the governor but without a clearly defined institutional framework other
than the State Land Board which lacked a mandate for bold initiatives.
The quickly recognized limitations of the bill led to adoption of Senate
Bill 100 in 1973. Of the nineteen goals developed by the new Land Con-
servation and Development Commission (LCDC) following passage of
the new bill, several are important to housing but only two have direct
bearing on the operations of this sector.”? Goal 10 deals with housing needs
and was the first attempt by the State to inject the social side of housing
concerns into the Oregon comprehensive planning process. Goal 14 has
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equal significance to housing since it addresses urban growth boundaries
and the “realistic” availability of land for residential development. How-
ever, because it is primarily concerned with growth management it was
viewed as impacting housing in the urban fringe. The impact, though, of
urban growth boundaries on residential land values became a subject of
intensive debate (Nelson 1984) and was the one aspect of Oregon’s pro-
gram that generated concern among housing advocates. This subject is
examined later in this chapter but it is necessary at this point to state that,
given the way UGBs were established, any fears regarding dislocations
in land values inside those boundaries were exaggerated but not totally
unfounded (Ketcham and Siegel 1991).

The acceptance of housing as a state planning goal

State Planning Goal 10 requires local jurisdictions, through their plan-
ning efforts, “to provide for housing needs of citizens of the state.” While
it calls for an inventory of buildable land for residential use it goes be-
yond that to introduce social equity as a central objective. This comes
out clearly in the requirement that “plans shall encourage the availabil-
ity of adequate numbers of housing units at price ranges and rent levels
which are commensurate with the financial capabilities of Oregon house-
holds.” Similarly, Goal 14, while concentrating on the need for an orderly
urbanization process, established the link between growth management
and housing through a recognition of the relationship between buildable
land and housing affordability. In principle the two goals are linked
through an implicit common interest in enhancing the availability of hous-
ing and in maintaining the smooth operation of the housing market.
Beyond that general interest, policy focus and programmatic emphasis
emerged along diverging tracks with Goal 10 providing the central frame-
work for the state housing policy. It should be noted, however, that
Oregon’s land use goals are not mutually exclusive and are implementable
only through local plans that are required to be in compliance (LCDC
1985).

Like any new phenomenon, SB 100 and the planning process it pro-
duced were welcomed by some and dreaded by others. with skeptics taking
a wait-and-see attitude. The bill pleased environmentalists and generated
considerable apprehension among developers, but housing activists re-
mained on the sideline, unclear as to how the bill affected their concerns,
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especially those related to social equity in the housing market. Vocal con-
cerns about the bill’s negative impacts on the operations of the housing
market came mostly from developers and home builders whose objec-
tions were directed more towards Goal 14 rather than Goal 10. However,
in the absence of clear evidence that the two goals threaten the interests
of builders, organized opposition failed to materialize. Opposition to the
housing objectives of the Oregon land use planning process was muted
at best. At the risk of appearing cynical one could argue, therefore, that
whatever contributed to the indifference of those advocating liberal hous-
ing policies may have also reduced the level of anxiety among opponents
of land use planning and regulations, at least in so far as housing issues
were concerned. One explanation, perhaps, could be found in the fact that
Oregon’s planning process did not require impact statements and did not
call for the preparation of a statewide plan (Sullivan 1990). The goals were
viewed as guidelines to be utilized by local governments in preparing their
own plans which, if past precedents were any clue, were unlikely to ad-
dress questions of housing equity or cause undue hardship to developers.
At least that was the gencral interpretation. In reality both sides under-
estimated the intent of the legislature and the determination of LCDC
to uphold the law and ensure compliance. This scenario, while difficult
to prove, reccives some credibility from the fact that in the early years
most of the challenges to the housing goal came from local governments
that, intentionally or unintentionally, produced the majority of test cascs
that defined the legal limits of the legislation.

"The initial skepticistm by which low-income housing advocates ap-
proached the Oregon planning process could also be attributed to
perceived ambiguities in the way Goal 10 was to be implemented. In re-
ality, there was nothing ambiguous in the guidelines established by LCDC
to assist local government in planning for and implementing the hous-
ing goal. The objectives and the means to achieve them were clear, but
they were stated in language that was not much different from that com-
monly used in federal legislation and local comprehensive plans. Such
language was symbolic and lacked any discernible impact on the avail-
ability of atfordable housing. In its carly years the Oregon planning
process was accepted by most as a positive contribution to urban and
regional planning subject to validation of the state’s true intent regard-
ing implementation. While this statement is applicable to the entire

process, it is particularly true in regard to the housing goal because of
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the high degree of cynicism that developed over the years regarding the
place of housing in the overall comprehensive planning process. Further
legislative actions, court decisions, rulings by the Land Use Board of
Appeals (LUBA), and LCDC directives provided the needed tests that
prepared the ground work for today’s general acceptance of the state’s
role in guiding and monitoring local actions that affect the availability of
affordable housing. Of all these actions the court decisions and LUBA
rulings are the most significant.

Legal challenge and affirmation

Oregon’s housing goal was never challenged in its entirety. This fact
lends support to the argument regarding the lack of serious opposition
to the spirit embodied in Goal 10 and to the housing objectives of Goal
14. However, numerous challenges were filed against or in support of
specific provisions. Throughout these challenges the courts and LCDC
held firmly to the view that Goal 10 “imposes an affirmative duty on lo-
cal governments to provide reasonable opportunity for the private sector
to supply housing units at prices and rents within the financial capabili-
ties of current and prospective area residents” [emphasis added] (CLE 3-14).
In subsequent actions the legislature confirmed that interpretation, thus
placing the burden of proof on governments. According to Sullivan the
notion of affirmative duties was based on the principles of “fair share,”
“least cost,” and “the St. Helens Policy” (Sullivan 1990).

The first two principles were enunciated by the New Jersey Supreme
Court in So. Burlington Cty. NAACP v. Tp. of Mt. Laurel, 336 A2d 713,
732-733 (NJ 1973) and Oakwood at Madison, Inc. v. Tp. of Madison, 371
A2d 1192, 1207-1208 (NJ 1977) (CLE 3-14). The St. Helens Policy is,
in reality, a policy statement adopted by LCDC in 1979 to clarify an earlier
interpretation issued during the review of the City of St. Helens com-
prehensive plan. The principal purpose of the policy as stated is to ensure
the provision of adequate numbers of “needed housing types” in a com-
munity at least cost. The policy required local jurisdictions to permit, in
a zone or zones where buildable land is sufficient, particular housing types
that are needed to satisfy the desirable cost and rent mix. In other words,
the policy prevented communities from using restrictive zoning regula-

tions to bypass fair share and least cost.
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One of the earliest and perhaps the most significant of cases to test
the applicability of the fair share principle is Seaman v. City of Durbam.
(1 LCDC 283 1978). In that case the City of Durham amended the defi-
nition of the A-1 zone in its comprehensive plan to reduce, by half, the
permitted density for single-family homes, duplexes, and multiplexes. Fur-
thermore, the City zoned all remaining residential areas into single-family
zoning with a minimum lot size of 15,000 square feet. The ordinance was
invalidated on the grounds that it failed to account for the low-cost hous-
ing needs of its residents and, in support of fair share, those of the region
(CLE 3-15). The message of upholding fair share was clear: Goal 10
protects the housing interests of the all households in a given region and
cannot be applied selectively on the basis of local interests. The ruling
against the City of Durham is also important because of its implicit affir-
mation of the least-cost principle that requires localities to adjust their
regulation so as to render feasible the construction of least-cost housing.

Attempts by local governments to amend their charters in order to
circumvent the intent of the state’s housing goal were nullified by actions
of the state legislature (State of Oregon v. City of Forest Grove, 9 Or LUBA
92 1983).In 1983 ORS 197.295-197.313 was amended to recognize gov-
ernment-assisted housing as a separate needed housing type for which
provisions should be made. On the matter of amending a charter to ex-
clude certain types of housing, ORS 197.312 states that no government
“may by charter prohibit from a// residential zones attached or detached
single family housing, multiple family housing for both owner and renter
occupancy or manufactured homes (emphasis added).” The statute goes
on to prevent governments from prohibiting or imposing additional ap-
proval standards on government-assisted housing.

In another ruling that contributed to closing loopholes and gave a boost
to controversial types of low-income housing, the court decided that
governments cannot impose special conditions with the intent of exclud-
ing certain types of low-income housing (City of Hillsboro v. Housing Devel.
Corp., 61 Or App 484, 657 P2d 726 1983). In that case the City of
Hillsboro interpreted its zoning ordinance to require conditional use
permits for migrant housing projects even though these projects do not
deviate from the city’s definition of multifamily housing. The city’s in-
terpretation was based on the claim that the character of migrant housing
required a special use permit but the court disagreed, thus ruling out char-
acter as a criterion as long as the project complied with established
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definitions. In different rulings the same protection was extended to
mobile homes and manufactured housing. Given the importance of these
housing types to meeting the needs of low-income households, such ac-
tions served to validate the housing goal’s intention to strengthen social
equality.

A year later the court clarified fair share and least cost intents as they
apply to small communities with populations below 2,500. In Cizy of Happy
Valley v. LCDC (66 Or App 795, 799-801, 677 P2d 43, aff d as modified,
66 Or App 803, rev. denied, 297 Or 82, 1984) the Court of Appeals ruled
that, while such communities are exempt from providing housing mix by
type, they are nevertheless required to permit needed housing at particu-
lar price ranges and rentlevels. In doing so, the court upheld fair share as
a general principle butallowed smaller communities to follow a less strin-
gent interpretation. That interpretation gave LCDC the option of
requiring such housing types as a condition of acknowledgment.

Another aspect of Goal 10 that was enforced by LCDC and upheld by
the courts is the requirement that local government prepare an inven-
tory of “buildable land.” Communities are required to develop such
inventories for residential development needs in their jurisdiction over a
twenty-year period. The definition of buildable lands excluded all lands
outside urban growth boundaries (Ragatz 1979) and was interpreted to
include all vacant land inside those boundaries available or suitable for
residential development. That interpretation was affirmed by LCDC in
several cases including those of cities inside metropolitan areas such as
Lake Oswego and outside such as La Grande and Newport. In a case
involving the City of Redmond, the definition was narrowed to exclude
vacant land that is not serviceable in the planning period and cannot be
serviced in the long run. In enforcing compliance LCDC required that
inventories include a breakdown by type and allowed communities to
evaluate in-fill potential on oversized lots. In some cases, including the
City of Portland, the commission ruled that in-fill and redevelopment
may be used to meet part of the identified housing needs (CLE 3-18). It
was through such interpretations that LCDC reached past vacant land
in the urban fringe to encourage local government to reexamine residen-
tial development policies in established neighborhoods. Obviously, the
social significance of such an interpretation cannot be underestimated.
In fact, it was this aspect of LCDC housing policy that left the greatest
impact on Portland, the state’s largest city.
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In dealing with the housing needs assessment, LCDC dispelled any
doubts about the social significance of the state’s housing goal and the
seriousness with which it is taken by the commission as well as by the leg-
islature and the courts. The needs assessment itself was viewed as a policy
decision, with all the flexibility that entails. But it must be based on fac-
tual information, defined to include all data necessary for a comprehensive
market analysis study. However, enforcement has been carried out on the
basis of liberal interpretations that accounted for differences between
communities, including their abilities to conduct sophisticated studies and
analysis. As a minimum, all are required to provide information neces-
sary to determine housing types and densities appropriate to encourage
housing at affordable costs (CLE 3-22).

In another application of the housing needs assessment provisions,
LCDC ruled and the courts agreed that regional needs must be accounted
for. As a result, housing needs in the Portland and Eugene metropolitan
areas have been determined on regional bases with all communities, as
already discussed above, held responsible for their fair share. In the Port-
land metropolitan area this led to the adoption of the Metropolitan
Housing Rule (MHR) that became as significant as Goal 10 itself in shap-
ing housing policy in the area under the jurisdiction of the Metropolitan
Service District (Metro). In fact, it is this rule, adopted in 1981, that is
credited with most of the positive developments that took place in the
Portland housing market during the last ten years. Praise for that rule

has come both from thosc who in earlier years supported and those who
opposed SB 100 (Ketcham and Siegel 1991).

The Metropolitan Housing Rule

The Metropolitan Housing Rule (MHR) was adopted as Division 7
of chapter 660 of the Oregon Administrative Rules. Its stated purpose is
“to assure opportunity for the provision of adequate numbers of needed
housing units and the efficient use of land within the Metropolitan Port-
land (Metro) urban growth boundary, to provide greater certainty in the
development process and so to reduce housing costs.” This rule, while
intended as an affirmation of the commission’s view of the importance
of addressing the metropolitan housing market as a single entity, created
an environment supportive of regional planning for housing needs. MHR
did notalter LCDC’s primary function as a regulatory agency, but moved
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it one step closer to planning through the application of variable stan-
dards designed to account for differences between local communities and
to produce a variety of residential patterns. The rule required Metro to
include in its periodic reviews of its UGB a determination regarding the
sufficiency of buildable land to satisfy projected housing needs for the
region. It also called on Metro to ensure that regional housing needs are
met through coordinated comprehensive plans. In calling for such coor-
dination, LCDC came as close as it can to mandating a lesser form of
regional development planning.

Coordination was also encouraged on a different level. Through the
enactment of the metropolitan housing rule, LCDC broughtabout close
coordination in the implementation of Goals 10 (housing) and 14 (ur-
banization). Implementation of the rule was intended to achieve the basic
objectives of the housing goal: providing an appropriate housing mix and
enhancing housing affordability. It was also designed to contribute to the
success of the Metro UGB by mandating minimum average densities and
housing mixes to maintain the availability of buildable lands throughout
the planning period. In theory, therefore, it can be argued that MHR,
which came eight years after the adoption of SB 100, integrated housing
with all its social concerns into the mainstream of the Oregon land use
planning process. This conclusion finds support in a 1991 study spon-
sored by 1000 Friends of Oregon and the Home Builders Association of
Metropolitan Portland. That study, which covered the five-year period
1985-89, determined, among its many findings, that land use planning
was a major contributor to the provision of housing needs of the region
and that the “region’s pro-bousing policies have helped to manage regional
growth while promoting affordable housing” [emphasis added] (Ketcham
and Siegel 1991, p. 68).

The rule, which has been given considerable credit for the success of
Goals 10 and 14 in the Portland area, relies heavily on a set of average
residential densities that became known as the 6/8/10 formula. The den-
sity measures stipulated by this formula (ORS 600-07-035) apply to the
areas of Clackamas, Multnomah, and Washington counties that are in-
side the Metro UGB. As a measure of realism, jurisdictions that do not

provide the opportunity for “at least 50 percent of new residential units
to be attached single-family housing or multiple-family housing” were
excluded from the list of jurisdictions required to comply with the aver-
age density standards. This exclusion applied to a handful of small cities
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that in 1977 had less than 50 acres of buildable land. The region’s six
largest cities as well as its urban county (Multnomah) are required to
provide for an overall density of ten or more dwelling units per net build-
able acre. All these were, at the time, jurisdictions with regionally
coordinated projected populations of 50,000 or more. In other words, the
great majority of the region’s projected population is to be accommo-
dated in areas with relatively high residential densities. A reduced average
density of eight dwelling units per acre applies to most of the remaining
areas within the UGB, with the exception of five small communities with
projected populations of 8,000 each, for which density was further re-
duced to six dwelling units per acre.

One of the positive elements in MHR has been the flexibility offered
to local jurisdictions that opt for innovative variations to the density and
housing-mix guidelines. New construction could be exempted from the
density standards if an alternative mix is accepted. The rule requires that
densities of single and multiple housing must equal or exceed the aver-
age densities for each housing type that existed in the plan at the time of
the original acknowledgment. MHR, therefore, is not a rigid regulatory
tool that carries the risk of suppressing innovation or creating hardships
for developers or local communities. It encouraged local communities
to engage in creative thinking and, to some degree, rewarded those who
did so.

MHR’s contribution to the Oregon land use planning process has been
considerable, even though it may have not been by design. The rule was
developed to regulate residential development in the state’s largest ur-
ban region in accordance with the objectives of Goal 10. As already
indicated, the process and its effectiveness was not universally acknowl-
edged when it was first introduced. The greatest skepticism was directed
to the notion of delineating urban growth boundaries. While some felt
that the boundaries were too big, many others feared that they would likely
stifle orderly development on the inside and become ineffective on the
outside. The results produced by implementing the metropolitan rule
leave the question of the boundary’s size unanswered, refute any argu-
ments about negative impacts on the housing market, and raise serious
questions about the effectiveness of the UGB in areas outside its limits.

Recent studies that evaluated the impact of Goal 10 and the effective-
ness of Goal 14 point to the disappointing fact that, except in the Portland
area, large percentages of residential development are occurring outside
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the approved UGBs. A study prepared for the Department of Land Con-
servation and Development revealed that in the Bend area (one of the
fastest growing communities in the state) 57 percent of residential de-
velopment occurred outside the UGB (ECO Northwest 1991, p. 7).
Among the other three cases covered by the study, only Portland fell below
5 percent. In Brookings, on the coast, and the Medford metropolitan area,
at the southern end of the I-5 urbanized corridor, the percentages of
development outside the UGB were 37 and 24 respectively. The study
also revealed that the Portland area had the lowest percentage of single-
family homes built outside the UGB (9 percent compared to 63 percent
in Bend). Of greater significance perhaps is the study’s finding that “more
single family units (2702) were developed outside the UGB in Deschutes
County [where Bend is located] than in the three counties of the Port-
land metropolitan area,” despite the considerable difference in size.

The issues raised by residential development outside the urban growth
boundaries are significant as indicators of uncertainties in the concept of
growth management as applied in Oregon and deserve serious examina-
tion. Do they signal failures or are they the product of normal slippage?
The answers to these questions are likely to be different depending on
which area is examined. In the context of the MHR, it is noteworthy that
development outside the Portland UGB is not as extensive as in other
areas and that the impact of outside development on the housing market
is, therefore, marginal at best. As time passes, the situation is likely to
change and, at that point, what is happening outside the UGBs could have
negative implications on the availability of affordable housing. For ex-
ample, an emerging belt of very low-density residential areas is certain
to pose a formidable challenge to the future urban form of a growing
region. This danger is greatest in Clackamas County. For the time be-
ing, however, it seems that the Portland area has had greater success in
meeting the objectives of Goal 14 than most other areas in the state. Itis
difficult to prove whether this is the result of MHR, given the enormous
differences in size and demographic and socioeconomic conditions that
differentiate the Portland area from the rest of the state. A reasonable
test can, however, be developed using density and housing mix, two in-
dicators that are intrinsically tied to the MHR objectives.

Density. As indicated earlier, MHR regulates densities in the region us-

ing a 6/8/10 formula that was designed not only to meet the objectives of
Goal 10 but also to produce a development pattern that complies with
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the urban growth rules of Goal 14. Shortly after the rule came into effect
1000 Friends of Oregon attempted to illustrate the benefits that would
accrue to consumers as a result of the proposed density guidelines (1000
Friends 1982). That study estimated that, in 1978, 82 percent of all va-
cant land within the Portland metropolitan region zoned single-family
residential was zoned for lots 10,000 sq. ft. or more, the average being
12,800 sq. ft. By 1989 single-family homes inside the UGB were being
built at an average density of almost 5 units per acre. This translates into
an average lot size of about 8,800 sq. ft., not much above the 8,200 sq. ft.
stipulated by MHR (Ketcham and Siegel 1991, pp. 29-39). Because multi-
family units were being built at an average density of more than nineteen
units per acre, the overall 1989 density in the region was nine units per
acre, substantially more than the 6.23 figure used in determining the size
of the Metro UGB (ECO Northwest, 1991, p. 22).

Within the three density zones defined by MHR, compliance was rea-
sonably good in the areas with higher density requirements but fell
substantially below the targeted level in the few areas with a low density
requirement. With this exception, the overall targets were generally met,
though some differences in degree of compliance exist between local ju-
risdictions. Areas with a six-units-per-acre standard actually achieved 3.09
units per acre. Areas aiming for ten units per acre fell slightly short (9.58),
and those aiming for eight units per acre exceeded the targeted level (8.41).
The situation looks somewhat different when only new development is
accounted for. In 1991, the 1000 Friends/Home Builders Association
study (Ketcham and Siegel 1991) found in the Portland area “local gov-
ernmentapproved residential developmentat 79 percent of the maximum
densities allowed in their approved comprehensive plans.” In other words,
even though MHR targets were generally met, densities could still be
increased if communities stay closer to their plans. Itis important to note,
however, that Portland shows a significantly higher level of compliance
than other areas in the state (ECO Northwest 1991, p. 21).

Housing mix. Among the four cases studied by ECO Northwest, multiple-
family residential development was highest in the Portland metropolitan
area (54 percent of total). By comparison multiple-family development
represented 34 percent of the total in Brookings and only 15 percent in
Medford. The explanation for Portland’s higher proportion of multifamily
units lies in the rezoning caused by the application of MHR. In 1982,
1000 Friends of Oregon estimated that zoning changes increased by
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almost 400 percent the amount of land available for multi-family
residential development and predicted that a sharp increase in the
construction of such units was imminent. Available figures suggest that
this conclusion was on target. In fact, the increase in multifamily
construction was such that the 50:50 mix called for in the MHR was
exceeded in all three metropolitan counties. Interestingly enough, it is
Multnomah County that shows the lowest ratio of multifamily to single-
family development (52:48 compared to 56:44 in Clackmas County).
Compliance with the stpulated housing mix is not uniform. During the
last five years of the 1980s communities where the housing mix exceeded
65:35 were all in the suburban belt, with Beaverton, Forest Grove, and
Oregon City showing a ratio of about 3:1. Portland, the largest city in
the region and its central core, with a ratio of 48:52 is actually one of the
few communities that failed to meet the MHR target.

Obviously the changes that occurred in development patterns and
trends in the Portland area cannot be attributed to MHR alone. Indeed,
there is a strong cause and effect relationship between densities, housing
mixes, and the success of growth management within UGBs. Similar
relationships existamong housing trends, demographic changes, employ-
ment trends, and other social indicators. However, and regardless of any
externalities, the end result of what happened in the Portland area lends
credibility to the conclusion reached by 1000 Friends of Oregon and the
Home Builders Association that MHR has been a very effective tool
(Ketcham and Siegel 1991). What cannot be easily verified is the extent
to which housing affordability has been enhanced by the enactment of
MHR.

Local response

Asindicated earlier in this chapter, central cities were ahead of the states
in recognizing the need for coordinated action in the area of housing.
Most, however, utilized the federal connection and concentrated their
efforts on government-supported or -assisted housing and in the process
failed to develop areawide comprehensive housing policies. The kind of
issues addressed by the Oregon state housing and urbanization goals were
rarely incorporated in comprehensive plans. This does not mean that the
problem did not exist, nor does it mean that people were not aware of it.
Quite to the contrary, housing literature was rich on the subject of af-
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fordable housing and the shortcomings of prevailing policies and attitudes
in meeting its objectives. What was missing was an acceptable solution
and a receptive political climate. SB 100 provided that climate and en-
couraged local government in the state to move beyond the limitations
of federal programs and begin searching for home-grown solutions.

In Portland, the foundations for a more comprehensive housing policy
preceded SB 100. The Downtown Plan, developed in 1972 and released
a few months before SB 100 was adopted, is known not only because of
its vision for a healthier downtown but also for its enlightened housing
policy. A major goal of the plan was “to increase the supply of downtown
housing for all income groups” (Downtown Comunittee 1972, pp. 31-36).
The plan advocated the use of what were then traditional approaches to
encourage moderately priced housing. These included controlling land
values in urban renewal projects, greater involvement by the Portland
Housing Authority, and incentives for higher densities. Its guidelines,
however, included some that became precursors for significant actions
that, several years later, altered drastically the city’s approach to housing
policy. Among these guidelines, two are particularly important: a firm
and liberal replacement policy that sought to maintain the availability of
affordable housing and a call for a citywide coordination effort to engage
all city agencies as well as the private sector in housing planning.

By the late 1970s the City of Portland was firmly engaged in discuss-
ing socially sensitive housing policies through two citizens’ advisory
committees. One of these addressed social policy and the other dealt with
housing. The Housing Advisory Committee remains active today and has
been a major contributor to ideas aimed at meeting MHR objectives. How
much of the change of attitude in the city since 1972 is due either to SB
100 or to MHR is difficult to assess. It should be remembered that 1973,
the year SB 100 was adopted, is also the year Congress enacted the Hous-
ing and Community Development Act that tied federal support to the
development of housing plans. At best, therefore, one can argue that SB
100, if not the only catalyst for change, provided the means for enforce-
mentand the incentives needed to more actively engage local government.
Active engagement in housing planning became a requirement for all
jurisdictions in the state but MHR added greater incentives for those in
the Portland area.

A recent study released by Metro in 1991 found that all three metro-
politan counties were seriously engaged in examining countywide housing
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needs (Metropolitan Service District 1991). Multnomah County in co-
operation with the cities of Portland and Gresham is moving ahead with
the implementation of a Comprehensive Housing Affordability Strategy
(CHAS). The central objective of CHAS is “to adopt and implement an
innovative plan for housing opportunities and support services empha-
sizing affordable housing for no-, low-, and moderate-income people
through maximizing resources and coordination among all levels of gov-
ernment and the private sector” (Mulmomah County 1991, p. 3). The
report adopted by the county and the two cities in December 1991 is an
elaborate statement by the three governments that goes much beyond
the requirements of MHR. There is no doubt, however, that this strat-
egy, as well as policies on housing in-fill adopted by the City of Portland,
reflect an awareness that more needs to be done to comply with MHR
housing mix requirements®’ (Metropolitan Service District 1991, p. 28).
As a result the influence of Goal 10 and MHR cannot be discounted.

Washington County, the region’s second-largest and fastest growing
county, has been operating with a 1983 Comprehensive Frame Work Plan
that includes four housing policies that deal with housing affordability,
housing choice and availability, housing conditions, and housing discrimi-
nation. The plan espouses several strategies thatare designed to encourage
in-fill with “compatible development,” to review design and development
to reduce cost, and to increase densities in unincorporated areas.

Positive response to Goal 10 and MHR is not limited to the larger
jurisdictions. Smaller communities in the Metro region were receptive
to the fair share/least cost requirements. Some went only as far as needed
to obtain LCDC compliance acknowledgment but many were forthcom-
ing in their search for ways to comply without seriously impacting their
perceived values and character. A significant example is the City of Happy
Valley, a community incorporated with an eye on maintaining its rural
character. The city’s comprehensive plan as acknowledged by LCDC
allows for the building of secondary residential units (accessory apart-
ments) on already developed existing single-family lots. The idea is to
provide for increased densities through small single-family rental homes
suitable for single individuals and elderly couples, thus meeting some of
the requirements of the housing mix and density without serious devia-
tion from the prevailing community character.

At the regional level, Metro has been actively pursuing the develop-

ment of housing plans since 1979 when an areawide Housing Opportunity
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Plan was approved and supported by almost all jurisdictions including
some that are not inside Metro’s territory (Metropolitan Service District
1991, p. 32). The plan attempted to assess housing needs by jurisdiction
and incorporated a model for the distribution of federal funds for assisted
housing. The availability of federal funds was a key element for the suc-
cess of the plan. As a result, the cuts enacted by the Reagan administration
led to its demise. More recently, Metro completed a Regional Urban
Growth Goals and Objectives statement (RUGGO). Its housing policy
addressed issues similar to those addressed in the Washington County
Plan. The housing objective states that “there shall be a range of housing
types available inside the UGB for rent or purchase at costs in balance
with the range of household incomes in the region.” The influence of
Goal 10 and MHR is clear but Metro goes further in requiring that “hous-
ing should be located in proximity to major activity centers and regional
transportation system.”

In summary, local responses in the Portland area to the recommenda-
tions of Goals 10 and 14 as well as to the Metropolitan Housing Rule
have been generally positive and supportive. Like all regulations, MHR
did generate resentment and friction, but the flexibility by which LCDC
approached the process of implementation avoided outright hostility and
eventually succeeded in attaining many of the desired outcomes. In many
cases MHR also encouraged local government to seek independence in
their own policies; some are actually more supportive of higher densities
and affordable housing than LCDC mandated. Discussion here has been
limited to local jurisdictions in the Portland area because of the signifi-
cance of MHR in forcing them to become more active in housing issues.
"This does not imply that other jurisdictions in the state were less recep-
tive to housing needs and problems. However, the LCDC Growth
Management Study and the cases it examined suggest that outside the
Portland area, and in the absence of regulations comparable to MHR,
compliance with the density and housing mix objectives of Goals 10 and
14 was less successful.

Growth Management and Housing Affordability

Housing affordability has been given a central place among the goals
developed to implement SB 100. It was also a major concern of those who,
in the absence of precedents and convincing scientific evidence, feared
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for serious dislocations in the residential land market. As indicated ear-
lier, many of these fears were unwarranted. In fact, the Portland UGB
does not seem to have created any imbalances in the land market. This
conclusion, reached by the 1000 Friends/Home Builders’ study, applies
to both values and land availability (Ketcham and Siegel 1991, pp. 40-
46). The study based its conclusions on the fact that MHR led to a
reduction in lot sizes and to an increase in the amount of land available
for multifamily housing."” Obviously, the inherentassumption is that both
trends should contribute to the availability of affordable housing. Using
1989 rent, cost, and income data the authors reached two general con-
clusions: 1) “Goal 10 implementation has helped to mitigate shortages
of affordable housing by allowing development of a greater proportion
of multiple family units”; and 2) “MHR implementation has helped to
mitigate shortages in affordable housing by allowing development of
single family housing on smaller less costly lots.” The increase in the num-
ber of muld-family units and the low vacancy rates reported during the
study period were used, correctly, to assert that the demand for such units
is high and that more development of such housing is still desirable. The
same data were used by the authors and borrowed by DLCD to criticize
the Portland area for having approved developmentat 79 percent of the
maximum allowed densities, thus threatening the future availability of
affordable housing (ECO Northwest 1991, p. 9). Both studies called for
adjustment to MHR standards to encourage downzoning so as to main-
tain the availability of land for affordable housing. In general, therefore,
there seems to be general agreement that the growth in the number of
multifamily units represents a growth in affordable housing types, but does
not necessarily imply that housing has become more affordable.

In reaching the second conclusion the 1000 Friends study used changes
in per capita income and in the median price of single-family homes.
Between 1979 and 1990 per capita personal income grew by more than
73 percent while median prices increased by about 30 percent. Unfortu-
nately, this type of analysis proves very little. For example, careful
examination of the annual variations provided in table D-1 of the study
reveals that the gap between growth in personal income and median prices

is due to the severe depression that occurred in the Portland housing
market during 1982-85 (Ketcham and Siegel, 1991 Appendix D, pp. A30-
A42). Prices actually declined and did not reach 1982 levels again until
1988. It is difficult to attribute this decline to Goal 10 or MHR. For the
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period 1985-90 median home prices increased at a rate faster than that
of personal income (26.8 percent compared to 24.1 percent). Again it is
difficult, and perhaps unfair, to draw any connection between growth
management and recent increases in home prices. Table D-4 of the same
study suggests that between 1985 and 1990 the average rent of a two-
bedroom apartment increased by 43 percent, considerably more than the
growth in personal income. Using these simple analyses one can easily
conclude that, in reality, housing has become less affordable regardless
of the changes brought about by MHR. That was the conclusion reached
by the ECO Northwest study and incorporated by DLCD in their final
report. However, a complex issue like affordability cannot be addressed
by simple comparisons.

Affordability is a relative phenomenon. The increase in the number
of affordable types cannot by itself indicate that housing today has be-
come more affordable than before MHR was enacted. To reach a firm
conclusion, changes in housing rents must be compared to many vari-
ables including household incomes. Using the same logic, one can also
argue that judging Goal 10 and MHR’s success in meeting their
affordability objectives is difficult without knowledge of what would have
happened in their absence. No good purpose will be served in trying to
speculate. Evaluation of the state housing goal’s performance on
affordability cannot be achieved without comparative analysis using na-
tional trends to control for external changes. In the absence of such
comparative studies, let us look at a different question: did Oregon’s land
use program produce market changes that may have negatively affected
affordability?

One possible answer was provided by Metro, which compared Port-
land to a group of similar western cities. The emerging evidence suggests
that the UGB did not increase pressure on the land market (Metropoli-
tan Service District 1991, Table 13). The finding is based on the fact that
between 1980 and 1990 the average price of a 10,000-sq ft. improved
single-family lot in Portland grew at an annual compounded rate of 3.6
percent compared to a western average of 4.9 percent. Only Tacoma had
a lower rate of increase. The 1990 average price of $31,250 placed Port-
land sixth among the nine cities studied, with Tacoma, Salt Lake City,
and Phoenix as the three cities with lower prices. In 1975 Portland had
tied Phoenix for fifth place. Using such information it is easy to conclude
that growth management in the Portland area did not result in abnormal

increases in land prices.
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The 1000 Friends/HBA study (Ketcham and Siegel 1991) also pro-
vides comparative income and cost statistics for 23 metropolitan areas.
In thirteen of those areas the 1990 income needed to qualify for the
medium-priced home was less than the median household income but
only in three of them did the difference exceed that reported for Port-
land. Affordability indices developed for the same 23 areas placed Portland
fourth after Houston, Detroit, and Minneapolis/St Paul as an affordable
housing market. The same data suggest that affordability declined be-
tween 1987 and 1990, though evidence suggests that the decline is rooted
in national trends rather than in local phenomena. Given these findings,
it is again safe to assume that if growth management did not enhance
housing affordability, it also did not diminish it. In fact, the growth in
the availability of rental housing, which is a direct product of growth
management, leaves Portland in a stronger position to face the challenge
of the next few years. This challenge as summarized in the 1991 State of
the Nation’s Housing lies primarily in the anticipated shortages in the rental
market (Joint Center for Housing 1991, p. 23).

Conclusion

The review conducted in this chapter suggests that Oregon’s experience
with incorporating housing policy in the statewide land use planning
process provides useful lessons for others attempting to use the same or
similar approaches. The approach has been generally successful when
regulations and guidelines went all the way in defining the expected out-
come. Almost all success stories are in the Portland metropolitan area,
where a housing rule was adopted defining the parameters within which
local jurisdictions are supposed to operate. Itis also clear that developers
and builders were not the ones who rushed to challenge the strict den-
sity and housing mix requirement of MHR. Rather, most of the challenges
came from local governments interested in minimizing change in com-
munity character. Another important lesson stems from the flexibility that
LCDC applied to enforcement. The result has been less than uniform
compliance levels but greater levels of acceptance. As the process evolves
and success rates increase, the credit should be given to the enlightened
approach that the commission followed. But itis still too early to reach a

firm conclusion on the extent of success or failure in the application of
the housing policy. Simple correlations suggest that housing affordability
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declined and congestion increased (ECO Northwest 1991, p. 27). On the
matter of affordability, however, it is perhaps better to reverse the ques-
tion in order to ask whether growth management did any harm to the
housing market. The conclusion reached in this chapter is that there is
no evidence that, with growth management and strict housing rules, the
Portland area is in any worse position than similar areas in other parts of
the country. This is by itself an adequate measure of success,z given the
other benefits of growth managementand the fact that a system for guid-
ing future housing policy is already in place, is working, and can only
improve with the passage of time.

Notes

1. In his book The City in History Lewis Mumford attributes the great plague
during the Peloponnesian War to the lack of sanitary conditions which,
when coupled with the overcrowding produced by the war, created suicidal
conditions in Athens. He also establishes a correlation between rising infant
mortality and deteriorating housing conditions. As an example, in New
York City “the mortality rate for infants in 1810 was between 120 and 145
per thousand live births; it rose to 180 per thousand by 1850, 220 in 1860,
and 240 in 1870.”

2.In Land Use Planning, Charles Haar points to some earlier regulations that
include an ordinance adopted by the City of Philadelphia in 1796 to
prohibit the erection of wooden buildings in a specifically described area of
the city. That ordinance was based on a 1795 enabling legislation and as a
result it survived challenges in the courts but other cities that attempted
similar regulations were not as successful. On the federal level early
regulations dealt with the disposition of public lands and homesteads.

3 Kent defined the General Plan as “the official statement of a municipal
legislative body that sets forth its major policies concerning desirable future
physical development; . . . the document must include a single, unified
general physical design for the community, and it must attempt to clarify
the relationship between physical-development policies and social and
economic goals.” Based on the contents of the plan and on the discussion
of its elements that followed that definition, social goals were clearly
perceived as inputs to the planning process and not necessarily central
elements (Kent 1964, pp. 18-26).

4. Itis interesting to note that in addressing the question of future housing
needs Chapin’s assumptions dealt with three main categories: changes in
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household size, losses in the existing stock, and changes in the vacancy rate.
Missing in that approach was the issue of affordability and planners’ social
responsibility with regards to the future provision of housing for all.

5. The 1949 Housing Act, better known as the Decent Home Act, represented
the first successful attempt by Congress to spell out national commitment
to provide decent housing for all who need it. However, it was also the act
that introduced urban renewal, which destroyed more low-income housing
than it provided (Anderson 1964). While a landmark, the act never
produced the desired results. A decent home for all remains an illusive goal
and, as Martin Anderson’s book The Federal Bulldozer illustrated, urban
renewal became shrouded in controversy that eventually reduced its
effectiveness as a major force in shaping the future of our cities.

6. Local housing authorities and redevelopment agencies regardless of their
local mission and identity were viewed as creatures of the federal govern-
ment and an extension of its influence in the cities. While some of these
perceptions remain with us today, the diminishing role of Washington is
slowly altering the overall picture and the balance of power between home
grown institutions and those created as a result of federal inidatives.

7. McCall left his mark on Oregon politics through his nationally publicized
campaign to discourage growth in the state. “Visit but do not stay” became
a slogan that symbolized his crusade on behalf of environmental protection.
Such arguments against growth came very close to stifling economic
development in the state and confused the issue. It was not growth per se
that was the villain; rather it was the way it was taking place. However,
MocCall’s real contribution was the creation of a political climate that
embraced land use and environmental planning on regional and state levels.
The Willamette Greenway plan developed in the early 1970s is a good
example of McCall’s contributions. That plan was a catalyst that revolu-
tionized the public attitude toward land use planning.

8. By the end of the seventies the shift away from physical planning reached
extreme levels and the overall impact on the profession became controver-
sial. The nature of the controversy is not relevant to the questions at hand.
It is the fact that the shift in emphasis took place that concerns us here.

9. The Green Acres program of the State of New Jersey, developed in the
early sixties, is a good and early example of a statewide attempt to deal with
urban sprawl. Concerns with the program dealt with its economics
especially potental costs but it fell short of being a mandate for statewide
planning.

10. A good example, perhaps, is New York State Urban Development
Corporation which, regardless of its emphasis on specific projects and
finance programs, gave New York a different image than most states.

11. That conclusion is justifiable only because the bill unleashed a chain of
events that led to the adoption of more comprehensive legislation that
placed housing among the central concerns that the state must address.




Housing as a State Planning Goal 119

12. In 1990 testimony, Edward Sullivan listed seven of the nineteen goals as
being significant in one way or another to the quest for affordable housing.
As it happened these goals are the ones central to the overall planning and
development policy. Concerns covered by these goals included housing,
transportation, facility location, energy conservation, growth management,
and land use planning. Since the planning process is expected to draw a
balance between all elements of the urban system, Sullivan is technically
correct in his interpretation and as such he was only restating the nature of
comprehensive planning. However, his testimony is introduced here
because it represents views on the centrality of housing to the Oregon
planning process that are shared by many housing activists.

13. Of the three governments involved in the development of CHAS, only
Gresham exceeded MHR’s housing mix target. Portland fell 2 percentage
points short and the unincorporated areas of the county were substantially
below target (Ketcham and Siegel 1991, p. 26, Table 2).
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CHAPTER 6
The Oregon Approach to Integrating
Transportation and Land Use Planning

Sy Adler

—Eis chapter analyzes the evolution of the Land Conservation and
Development Commission’s recently adopted statewide transportation
planning rule. Administrative rule making, discussed in chapter 3 of this
volume, was an effort by the state agency to clarify and define the methods
local governments should use to achieve the objectives of Goal 12—the
statewide transportation goal. This chapter provides a historical context
for the emergence of rule making, discusses the structure and dynamics
of the rule-making process, and concludes with an evaluation of the
prospects for rule implementation.

The Origins of Rule Making

A 1987 study by the Metropolitan Service District (Metro) recommended
that the Regional I'ransportation Plan be amended to include a new high-
way corridor as a preferred solution to transportation problems in the
western portion of Washington County. Metro is the officially desig-
nated planning organization responsible for cooperative transportation
decision making in the Portland region. Metro and Washington County
staff, with the approval of the state Department of Land Conservation
and Development (DLCD), agreed that the relationship of the proposed
western bypass to statewide land use planning goals would be evaluated
by the county during the course of project-level analysis. Crossing over,
as it did, the urban growth boundary that Metro maintained for the re-
gion, the bypass raised several issues related to land use and transportation
goals. If the proposed project failed to satisfy land use conditions, prima-
rily the protection of agricultural and forest lands and other natural

121




122 Planning the Oregon Way

resources from urbanizing impacts, then it would not be built. Washing-
ton County incorporated the proposed highway corridor into its
comprehensive plan, and Metro’s Transportation Plan was similarly
amended, both changes subject to the highway passing the relevant land
use tests. Metro and Washington County decisions to proceed in this
manner were challenged by Sensible Transportation Options for People
(STOP), a citizen organization based in the bypass corridor, and by 1000
Friends of Oregon, the watchdog organization that has played a central
role in the evolution of the state land use planning program.

STOP and 1000 Friends argued before the Land Use Board of Ap-
peals (LUBA) that it was inappropriate for Metro and Washington
County to defer an evaluation of whether or not the bypass was consis-
tent with statewide land use and transportation goals to a project-level
analysis. The petitioners claimed thatsuch findings and arguments ought
properly to have been made during the system-level planning process that
had identified a highway as a preferred approach in the first place. Un-
derneath their procedural critique lay a substantive concern: transport as
well as land use alternatives that would either reduce or eliminate the need
for a highway had not been thoroughly explored. LUBA basically agreed
with STOP and 1000 Friends on the procedural issue, although the Or-
egon Court of Appeals later reversed LUBA’s decision with regard to
Metro (LUBA 1989a, 1989b; OCA 1990). However, while the legal is-
sues were being sorted out, the Oregon Department of Transportation
(ODOT), which would have to decide whether or not to commence its
own study of the project, and Washington County sought guidance about
the integration of land use and transportation planning from DLCD. The
state land use agency decided to initiate a rule-making process aimed at
clarifying relationships and preventing decision making delays regard-
ing major facilities. The institutional product of this effort was the
transportation planning rule adopted by the Oregon Land Conservation
and Development Commission (LCDC) in 1991 to implement the state-
wide transportation goal. During the course of rule making, land use and
transport planners had to confront longstanding issues of a general na-
ture regarding the integration of these two aspects of urban growth, as
well as a set of specifically Oregonian concerns.
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A Historical Perspective on Projects and Plans

Transport projects and comprehensive land use plans have uneasily
coexisted since the beginning of the modern urban planning movement.
Leonardo Benevolo noted with regard to major mid-nineteenth-century
European projects that “such was the urgency and complexity of technical
demands that the overall planning potential of these new developments
passed almost unnoticed and both legislation and practice acquired a
specialized, departmental character, so that relations and connections
between the various sectors were lost from sight. This was therefore
unpromising terrain for the growth of town-planning legislation, and
indeed the specialized legislation on railways and public works was later
to prove one of its most powerful obstacles” (Benevolo 1971, 88). The
“specialized, departmental character” of transport supply has, throughout
the twentieth century, created profound uncertainties for U.S. urban
planners who would—if they could—subordinate projects to the discipline
of long-range land use plans. Projects designed by highway and transit
engineers, however, often enjoyed powerful political support and had
access to sources of implementation finance that were beyond land use
planners’ purview. As a result, projects typically ran far ahead of efforts
to plan comprehensively. Given the relative weakness of metropolitan-
wide planning, planners then sought to use transport projects indirectly
to shape the pattern of urban growth.

Major facility-building programs in the 1950s and early 1960s crys-
tallized the underlying tension between the state and regional agencies
responsible for transport projects and those at the regional and local lev-
els responsible for planning and regulating land use. Transport supply
agencies faced unremitting demands for services and facilities from lo-
calities competing for investment, which intensified as population and
economic activity within metropolitan areas dispersed. Roadway activ-
ists, looking back on the period of extensive urban highway construction
during the 1920s, noted with chagrin thatunregulated land development
had transformed facilities intended as high-speed through routes into con-
gested, property-serving local roads, rendering them functionally obsolete
(U. S. House of Representatives 1944). State highway engineers, in par-
ticular, worried that the new freeways would meet the same fate; local
land use regulatory regimes—succumbing to growth pressures—would
undermine the integrity of the transport investment by permitting land
uses that would overwhelm the facility (Sagamore Conference on High-
ways and Urban Development 1958).
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Transit engineers were also concerned that the emerging pattern of
suburban land development was inhospitable to the rail rapid transit sys-
tems they were designing. Low-density forms would likely complicate
station accessibility for many potential patrons, and transit’s capacity to
shape future station area land use in patronage-enhancing ways would
be compromised as well.

When the federal government massively accelerated freeway building
in 1956, leaders of the urban planning profession saw an opportunity to
structure metropolitan growth in accordance with the prevailing profes-
sional norm of functionally specialized, interdependent regions focused
on a densely developed central business district. They were also acutely
aware of the danger posed by the absence of planning capacity on the met-
ropolitan periphery. They thought thatin the bigger cities, where planners
were established, relationships between land use and highway profession-
als would be cordial; joint efforts to integrate highways and land uses
would be worked out. Outside the larger cities, though, until a planning
capacity emerged, the highway engineers would be on their own. The
planners worried that a narrow engineering approach would exacerbate
tendencies to sprawl, thereby making urban form objectives more diffi-
cult to achieve (Howard 1957). Planners sought to enlighten the engineers
regarding their profound responsibility for the future course of metro-
politan growth, pointing out that transportation was much more than
simply a function of land use. Transport investments also created land
use patterns. When they made choices about the location and design of
facilities, therefore, highway engineers were in fact functioning as urban
planners (Webber 1959). State highway departments, for their part,
strongly supported metropolitan-wide land use planning. In those areas
lacking planning capacity, they advocated state legislative action to cre-
ate it, although they also stressed their urgent mandate to build and the
deeply troubling consequences of delay.

At meetings such as the Connecticut General Life Insurance
Company’s “The New Highways: Challenge to the Metropolitan Region”
and the Sagamore Conference on Highways and Urban Development,
planners and engineers worked toward a common understanding of their
roles and relationships (Owen 1959, Sagamore 1958). In 1960 the fed-
eral Housing and Home Finance Agency and the Department of
Commerce issued a joint policy and procedural statement encouraging
cooperative and comprehensive approaches to metropolitan area devel-
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opment financed through federal highway funds and urban planning
grants (Housing and Home Finance Agency 1960). In 1961 the Ameri-
can Institute of Planners and the Institute of Traffic Engineers followed
with a joint policy statement regarding the appropriate division of pro-
fessional labor in the urban transportation field, including both separate
spheres of responsibility and shared tasks. Close cooperation in all phases
was stressed in order to achieve a unified transportation program that
would be fully integrated into a comprehensive land use plan (American
Institute of Planners 1961).

While these professional and institutional accommodations were
reached at the top, implementation on the ground remained problem-
atic. This was due to intensifying competition between places within
metropolitan areas, tightening resource constraints on transport suppli-
ers, and an increasingly activist environmental movement that assumed
the urban form banner that planners had held aloft in the early years fol-
lowing World War I1. In Oregon, where an elaborate structure of state,
metropolitan, and local land use planning has been in place since the
middle 1970s, these dynamics still produced a great deal of uncertainty
for both planners and engineers. Planning capacity had indeed emerged
on the periphery of metropolitan areas, as all local governments were
required by the state to adopt comprehensive land use plans. However,
peripheral area plans aiming at promoting local growth proliferated.
Coordinating these plans—and the transport projects they called for in-
spired by competition between places—in order to achieve metropolitan
spatial form objectives remained problematic.

The Rule-Making Context

Rule making was framed by key contextual features, some of which were
specific to the Portland area and others that were more general.! One was
intensifying competition between downtown Portland and outlying busi-
ness centers, especially those in the western part of Washington County.
Business, political, and technical activists in these outlying areas sought
transport projects that would facilitate autonomous, locally oriented
growth, and either opposed or lacked interest in projects they saw as ef-
forts to maintain the dominance of the Portland central business district.

Competition between places had greatly complicated the process of
reaching consensus about regional transportation priorities. The Joint
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Policy Advisory Committee on Transportation JPACT)—an advisory
body to Metro composed of local government representatives and trans-
port supply agencies—had labored mightily during the latter 1970s and
early 1980s to unite the m